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‘ ‘i H E E\pedltmﬂ

— Undertook into
ENGLAND to refcue
~ thefe Nations from Arbi-
trary Power, and thofe
A2 Up

Your‘m T‘(‘

i



. made on omr Religion,
' Laws, Rights and Liber-

\“,'A

v The Dedication

it Tnvafionsthatwere

ties, was an Action in it
Self fo Great, and of
fuch Immenfe Benefit to
our Diftrefled Countries,

that *tisImpoflible to give

it a Reprefentation fo Glo-

rious as it deferves, Of

all Your Magefty’s King-
doms, none was more fen-
fible of the Happy Ef-
fects thereof, than Your
Kingdom of IRELAND,
which from the Depth of
Mifery and Defpair, is
raifed by Your Majefty

to

The Dedicatioy,
tc)‘aa"‘fPﬁéfpé@ou@ and-Floy-

rithing Condition." And

we prefuimé'moft husmbly

to Implove the Continu-

r@c_éSj tous, by ‘Protect-
g and Defending thofe

Rightsand Liberties which
joy’d under

the Crown "of Fiugland
for above Five Hundred

Years, and which fome of

late do Endeavour to Vio-

Hate.. Your moft Excel-

lent Majefty is the Com-
mon Indulgent Father of all
Your Countries ; and have

an equal Regard to the

A 3 Birth-




" The. Dedicatian.
Bisth-Rights. of-all Your
Ghildrey.;;and,; will  nét
permitithe Fldeft, becaufe
thei Stiongeft, to éncroach
on; the! Pofleffions of the
Yoynget: : Efp@gally conz
i dermg with what - Duty;

dience, e have.ever be-
hav’d our! felves to Your

Majef’cy 3 mﬁ)much that

Thit Nour ,Majsﬁy:— has
aotin all Your Domini-
ons a People ‘more Unsted
and Steady to-Your Inte-
vefls, than the Proteflants
qf freland Wthh hids

- mam~

Loyalty, and Filal Obe- -

~

The Dedication,

. mamfeﬁly appear’d in‘all

our' Aéhons and Parha—
ﬁi i i

Acceflion to"the Throne.

Fo rellevc the Dﬂ’crefs’d'

has ever beén the pﬁcuhar

Cbrdraﬁer of Your Maje-

y’s Glovibus Family. The

Umted ‘Prowncey have7

found this in Your Fa-
mous Anceftors: And all
Furope has been fenfible
of this in. Your Royal
Perfm To this End more

partlcularly You came in-

to thefe . ngdoms as

lour MaJef’cy has been
pleas 'd

yProceedmO's ﬁnce'
Yotir“Majefty’s Happy

e,

va
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i Mvéj!
Je fgjfreéh

T Rediceion

pleespte. declayg: = dnd
iﬁm) e
the Rightsand Laberties of

i
W on, # Foundagion;
hat, e h@g? Gat gvgrt
lg bfees., Bowe: don
nog b, %991; %é‘fl%%d Mfw

(dive 0 Yo ur,

wt ‘1 RS

sqpally, Your - Sub’]C&sm,
as. the r@ﬂi of 'i our Peo-
P]ef" pa b

o e vy o et f
DTEeE pime o omay
[ R PRSI

o PA R DO N; I mo& hum-

‘E)‘Iy “bcfecch Your Maj aJe-

ﬂy, my Prfefmnpnon in
Agpgahng tp You on this
, - Oc-

Occafion::"
~ the ngmty and W eight of
¢k, can excufe
my Boldnefs herein : But

'Tbe Dedz'mtioﬁ

- Nothing -but

the SHIZ]C CLy

if That be confider’d, it
deferves theRegard of the
Greateft Prince ; *Tis . no

lefs than the Rights  and

Liberties: of . one of His

Kingdoiis; onwhich their
Religion, their Property,
their AU depends ; and

which they have enjoy’d
for Five Hundred Years
paft. This, I think I
have clearly thewn in the

following Leaves: I am

fure, if my Management
: ~ thereof,

v
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Fhe Dedicatinn,
the%re@,f were fuitdble- to
thie  Faftice -of our Caufe;

ouri’Frzend.r of ! EﬁglamF
Ean no’ lwno er doubt ]t

B S

AT “Youn | Ma.}eﬁy s

{Eéef:‘, : therefore. B\ thraow Ny

ity and withyit the Uns
&vd"rtly Authior thm;eo'f Y

*%’ %#}gﬁ‘ E

Mf@z zfp!mﬁ Tour Mﬂfdfy)
,Tom- MAJESTY.r =

f« Moﬁ Dm‘zful Lo]a/

& =..HJ

fF’

And Oéedzeizt

iy et e Su@eﬁ:ﬂgd, Servant,

William Mol yneusx,

 § Haz;e mtbmg to oﬁer in
~this Treface more tharn

2o Jet the Reader lmo'w,'
lm'w Unconcern’d A am
i any of t/oofe partzculm’
Inducements, -which might
feem atthis Funéure to have
occaﬁon d tbe folla'wmg Dif-
cam:ﬂ’

1 hage
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’PREFACE

Tamm 'ways Interqﬂed in
the Forfeitures, o Grants.
L am-'wot at dll: &olzcztou.r
whether the Bifhop, or So-
ciety of Derry, Recpver, the
Land: hey Conteft-about.

So B T think ¥ api o s free
From® iy Perfonal Pfeju-
dice 7n vhis Cazyé a8 tis

polfible 1o expest any Man

ﬂ;mld be, that lya.wm Eﬁatg |

and Propz’rty in this King-
dom, ayid- 20ho - a5 2 Mem-
ber ‘of Parliament therein.

I hope

- Iozmﬁwefmmt"

PRWE F A CiE.

I hapé. #herefore *tig i Pubs
kick Prineiple that has we-
vedd me'de.tbis Undertiking >

1

008, 10 ngyﬁ@” af mzy @lm*
Inﬁmtzom “

‘,“ o

I baw beard zl‘ **Im ﬁmk,

s

| v ﬁme’HaZard 0 ait |
ing this Aygument : But ,I

am not at all apprebenfve of
any firch Danger. e are in
a mzfembleeaﬂdztzm tideed,

if we may nat e allowed
to Complain, when e
think we are Hurt ; aid to
give our Reafons with. all

- Mo-

" o

il
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PR EFACE
Modefty  and ‘Submiflion
But were it otherwife, it
would. not in the leaft affed
or difcotirage me i an At-
sempt, where A “think my
Canfe good, and my Contry
Concern’d, and where I am
Jully perfuaded, ‘the True
Intereft of England is as
deeply engaged , as the Pro-
teftant Intereft 7 Ireland.

- The Great and juft Coun-

cil'of England freely Al

lvws all Addreffes of this

Jort. To Receive and Hear
Grievances, s a great part

of their Bufinefs, and 1
: Redrefs

PREFACE.

Redrefs them, is their chief
Glory.  But this is not to
be done, til} they are laid
before them, and farrly Sta-
ted for their Confideration.

This I bave endeavour’d
wnthe follovwing Paper. W hat
Sticcefs it may bave, I am
not very follicitons aboyt. T
bave done whar T thought
was my Duty, and commiz
the Event toGod Almigh-
ty, and the Wife Council
of England. |

Dublin, Fely, s.
1694

W. MOI.I.INEUX.‘

The
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A&of Pirrta MENT

- IN

- ENGLAND
} STATED.

\E = Rl Have c‘x}cr been o fully 1,

8] ENcLaND, that I could
hever enink that any  of their Proceed-
ings, which might feem to have the

¢ leat Tendency to Hardlhip on their
Neighbours, could arife from any thing
; B bur

perfwaded  of  the  flick andOceation of
. T ~this Difquifiti
Jutlice of the Parliamient of on.



. right State of the Bufinefs tiider théid

 Th Cisy of

. but want of due Information,

L ) R R AN A e 4
" ~.Confideration. ~The wartt of Which, il
" Matters wherein another *People arg

" i .chiefly ‘Coacern'd;-is no Defedt in the

‘Parliament of England, but is highly
Blameable in the Perfons whofe Affair:
is tranfaéting, and who permit that II-
luftrious Body of Senators to be mifin-
formvd, without giving them that Light
that might Redifie them.

1 could never imagine ‘that thofe
Great Affertors of theit Qun Liberties
and Rghrs, could ever think of making
the leaft Breach in the Righ#ts and L.z
berties of their Nesghbours, unle(s they
thought that they had Right fo to doj;
and this they might well firmife, if
their Neighbours quietly fee their Inclo-

fures Invaded, without Expoffulating

the Matter at leaft, and fhewing Rea~

fops, why they may think that Hard-
1ps are put upon them therein,

- THE Confideration hereof has ex-
cxtc{d me to undertake this Difquifition,
which I do with all imaginable Diff.
dqnce of my own Performance, and
with the moft profound Refpect and
Deference to that Auguft Scnate. The
prefent Jun@ture of Affairs, when the

Bufinefs

b £

IREL.AND, &t.

Bufinefs of IRELAND is under the
Confideration: -of ‘both Houfes of the

Englifh Pailiament*, fecms torequite  « mimop of

this from fome Perfons - anid {ccing allDzx v in the
Others filent; 'enture to expofermy foms, and
own Wieaknefs; rather than:be WantingProhibiting
at this time. %o, Juy ‘Country 5 -1 might Expogeation of
fay indeed to Mankind, for *tis theManufadure
Caife oft tha:whole Race of Apan, i fhe Houk
that I argue s «Lsberty feems-the inhe-
rent Right:of all. Mapkind; and on
what{oever.Ground any.one Nation can

Challengé it to them{Elves, on the fame
Reafon may ‘the Reft' of Adam’s Chil-

dren Expelt it.; 0 oo o0

Ir what I offer herein, {eems to carry

any Weight, il Felatidon 1o my,.own

Poor Country, I fhall be abundantly

happy in ‘the: Attempt: But if after all,

the Great Counfel of England Refolve

the -contrary,.. I fhall then believe my

felf to be in an Error, and with the

loweft Submiflion, ask Pardon for my
Affurance. However, I humbly pre-

fume I fhall not be hardly Cenfurd by

them, for offcring to lay before them a

fair State'of our Cafe, by fuchInforma-

tion as.I can procure; efpecially when

ar the fame time I declare my Intention

of a Submiflive Acquiefcence, in what-

cver they Refolve for or againft what 1

Offer. ’

B 2 ~ THE
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Subjedtofthis 1 HE Subjet therefore of our grcfcn't

Enquiry..

Fom o

The CASE of

Difquifition fhall be, How far the Par-

 liament. of ENGLAND may think it

Reafnable 16 intermeddle with the Af-

- Jars of IRELAND, and bind us up b
- Laws wade in their Honfe. 29

- AND feeing the Right which En-
gland may pretend to, for Binding us by
their Aés of Patliamerit, carrbe found-
ed only.on the Jmaginary Title of Con-
gueft of Purchafe, or on Precedents
and Matters of Records We fhall En-
quire into the following Particulars.

(1) Firft, How Irelund became a
Kingdomy Aunex'd to the Crown of
Lingland?” And here we fhall ar laree
give a faithful Narrative of the Fir/? Fx-
pedition of the Britains into this Coun-
try, and King Henry the Second’s Ar-
rival here, fuch as our beft Hiftorians
give us.

(2.) Secondly, We fhall Enquire,
Whether this Expedition, and the £z
&lifh Settlement that afterwards follow’d
thereon, can properly be caltd a Cpz-
queft? "Or whether any Vidtories ob-
tain'd by the Zaglifh, in any fucceding
Ages in this Kingdom, upon any Re-

bellion,

IRELAND, &
pellion, may be calld a Congueft there-
of? ‘

(3.) Thirdly, Granting that it were
a Congueff, we fhall Enquire what T7¢/e
a Corquelt gives.

(4.) Fourthly, We fhall Enquire what
Conce/fions have been from time to time
made to Ireland, to take off what, cven
the moft Rigorous Affertors of a Con-
queror’s Title do preténd to. And here-
in we fhall thew by what Degrecs the
Englifb Form of Government, and the
Erglzﬁ Statite-Laws, camie to be re-
ceived amioty tss-And this fhall ap-
-pear, to be wholly by the Confént of
the People and Parliament of Ireland.

(s Fifthly, We fhall Enquire into
the Precedents and Opinions of the
Learned in the Laws, rclating to this
Matter, with Obfervations thercon.

(6.) Sixthly, We fhall Confider the
Reafons and Arguments that may be
farther Offered on one Side and Yothers;
and fhall draw fome General Conclufi-
ons from the Whole.

As to the Firft, We fhall find the Britais’s firt
Hiftory, of the Firft Expedition of the Expedition in-
B ; E??g ll_/ﬁ to Ireland.




| - The CAasE of

Englifh into Ireland, 1o be bricfly thus,
In the Reign of King Henry the Sccond;
Dermot  Fitzmurchard,  commonly
called Mac-Morrogh, Privec of Leinffer,
who was a Man Cruel and Opprcflive,
after many Battles with other Pringes
of Ireland, and being Beaten and put
to Elight by them, apply’d for Relict to
King .Hmzy the Second, who was then
bufied in Aguitain; the Kiﬁgﬁwas not

IRELA ND, &c.

fis Eldcft Daughter in Marriage, and
hisKingdom of Leinfter aftcr his ]%)eath.
About the fame time, Robert Fitz-Ste-
vhen, Goveynour of Aberlefie in Wales,
Agreed likewife with Dermot to help
him, on Condition that he would grant
to him, and Maprice Fitzgerald in
Fee, the City of Wexford, withtwo
Cantreds, or Hundreds, of Land, ncak
adjoining. '

T n e sE Adventurersafterwards went
over, and were Succefsful in Treating
with the Irifh, and taking Wexford, -
Waterford, “Dublin, and other Places,
Whereupon Earl Richard Strongbow,
Married “Darsmat’s Danghter, .and. ac-
cording to Compat, fucceeded him in
his Kingdom.

then in fuch Circumftances as tq afford

him much, Help: However thus much

he did for him, By Letters Patents he

granted Licenfe to all his Subje@s

, thyougl;out his Dominjons, to A flift the

f%id f.“&Pnncc to Recover his Dominions.

ronia & g,:.c Letters Patents ace to be feen in
Sl % ¢ iralaus Cambrenfis, who was Hifto-
Expug. i 110ggap11cr and Sccretary to King Hen. 11
C.1, . gndAccowpanied himin hisExpcditim;
into Ire{mcz’, and from him it is that we

have this Relation, The drifl Prince

brought thefe Letters into 'En‘élaﬂd and

caufed them to be Read in the J’il‘ldg

-ence of many Pcople; Beating up, as

it were, for Volunticrs and fice Ad:»'cn-

turers into Jreland, At length, Richard

Earl of Strigul (now Chepfow in ﬁ'f(}ﬂ-

A little after the Defcent of thefe Ad- HuxI. comes
yenturers, King Henry 11, himfelf went™ Treland.
into Ireland with an Apmy, in Novemb,

1172. and. finding that his Subjecls of
England had made a very good Hand
of their Expedition, he obtaind from
Earl Richard Strongbow a Sugrender of
Dublin, with the Cantreds adjoining,
and all the Maritime Towns and Caftles,

gi‘iz;;b/foz,ré’) Son of Earl Gilbers, call’d But Stronghow and his Heirs, were to ]
o iﬁ rh% Agreed with him, to Aflif Enjoy the Refidue of Dermot’s Princiz o
inthe Recovery of his Country, on pality, | o

PRI Condition that Dermor thould give him

his Bs  Kixg




8  The CAsE i'of

Tifh fubmit to - KING Hen II. Landed at Water.

him, ford, from. Milford in Pembroke bire,
and ftaying there fome few Days, (fays
Giraldus Cambrenfis) Rex Cbrm;gim/;}
Dormitius advenst ez, &y tam Subjeéti-
onis Tineulo quam fidelitatis Sacramen.
Yo Regi Anglorum [é [ponte [fubnifit,
He freely fiwore Fealty and Subjeclion
2o the King of England. ’

Fr oM thence he went to Lifrnore,
and thence to Cz/fbel, where Dunaldus
King of Lymerick, [& guoque jidelern

Regi exbibuit. The like did all the
Nobility and Princes in' the' South of
freland. -~ "

AFTERWARDS he marched to
Doublin, and there the Princes of the
Adjacent Countries came to him, ¢

- fub Fidelitatis ¢ Subjectionss obtentu a
- Rege Pacem impetrabant. Thus Cam-
brenfis in his Hibernig Expupnata; and
there he nientions the feveral Princes
that came in, viz. Macfbaghlin King
of Ophaly, O Carrol King of Uriel (now
.La@'sz) O Rourk King of Meath, Ro-
therick O Connor King of Connangbt,
and Monarch, as it were, of the whole
Iﬂgnd,.; with divers others, qui _farmi/f-
s fidelitatis & fubjecimiss Dinendis
i?;)omwa Regi imvdarynt ¢ in  fengula-
12 Rotherico Conats g Principe tanguam
1nfule ImerfM. ubdits reddunt ity un;-

'verﬁ;

. ts

IRELAND, &c.
verfs, nec alicujus fere in Infila vel 7o- '
minis vel ominis erat qui Regie Maje-
Seati & Debitam Domimo Reverentiam,

non exhiberet.

TrEe fame Relation we have from
Roger Hoveden (Annal. parfpofter. fol.
gor.) | About the Kalends of Noverm-
ber 1172. (faith he) King Henry I of
England, took Shipping for Ireland at
Mgfom", and Landed at Waterford,
& 1bi venerunt ad eum Rex Corcagien-
Jis, Rex de Lymerick, Rex de Oxenie,
‘Rex Midie, & fere omnes Hibernie
‘Potentes. And a little afterwards in
the fame Place fpeaking of King!Henry
the Second’s being at Waterford, ibi-
dem venerunt ad Regem Anglie omnes
Archiepifcpi, Epifeopi, & dbbates to-

I?;Eemize," & receperunt ewm in
‘Regem & Dominum Hibernie juran-
tes ei & heredibus fuis Fidelitatem &
Regnandi fuper eos Porefiatem in per-
petunm & inde Dederunt ¢ Chartas
fusas. Exemplo_autem Clericorum pre-
ditti Reges & ?Tiﬂtzﬁf Hibernie rece-
perunt fimili modo Henricum Regem
Angliz in Dominum & Regem Hiber-
wie & fui devenerunt, & ez & Here-
dibus fuis Fidelitatens contra omnes -
raverunt. '

Matthew




. Matthew: Paris likewifc in his Hi-
Jory, fpeaking of KingHen. 1l being
in Ireland, faith, Archiepifeopi & Epi-
SJeopi ipfum in Regem & “Dominuns re-
ceperupts @ ei Fidelitatem &, Fura-
Verumg, o 0 o
. Jolm Brampton Abbot of Forual,
‘o, his Hifforig Fornalenft; pag. 1070,
dpeaking of Hen. I, hath thefe Words,
Recepit ab unoguogue: Archiepifeopo ooe
Lpiftopo Hibernie Literas cum Sigillss
Jiss ip moduym Chart e pendentibus, Reg-
s Hibernie fibi ¢ Heredibus [iis
Confirmantes, & Teftimoninm perki-
bentes ipfos in Hibernia eum & Heredes
Suos fibs we: Reges & Dominos in perpe-
2uum Conflitusle.  All the drchbifbops,
Bifhops, and dbbots of Freland came to
the King of England, and Reccived
him for King and Lord of Ireland,
fwearing Fealty to him and his Heirs
for ever. - The Kings alfo and Princes
of Ireland, did in like manner receive

Hemy King of England, for Lord of
Ireland, and became his Men, and did
‘him Homage, and Gyore Fealty to him
-and his Heirs againft all Men, ~ And he
-xecerved Letters from them with their

Scals pendent in manncr of Charters,
confirming the Kingdom of Jreland ta

him and his Heirs; and Teftifying,

That

That they. in Jreland had Ordain’d him *
and his Heirs to be their King and Lord
of Ireland for ever. - -Afierwhich, he
retrn'd into England in April follow-
ing, wiz. Aprify173: L

I

I come naw to enquire inte’ ourlrerairs,

whether ever

fecond Partienlar propofed, #7z. Whe- copuerd.

ther Jreland might be propetly-faid to
be Conquerd by King Heénry the Se=
<cond, or by any other Prince ip any
fucceeding. Rebellion,: And,zhggc we
are 1o underftand by Congueft; an Ae-
quifition of @ Kingdom by Force of

Arms, to-which, Force ltkewifé bas
 deen Qppofed, if: we are to undexftand

Conqueft in any other.Senfg, Liee hot
of what Ufe it can be made -againft
JTreland's being a Free Country. 1

know Congueftus fignifics a Peaceable .

Acquifition, ‘as well as an Hoftile Sub-

jugating of anEnemy, ' F7d. Spelman's
;)G%oﬁ O,And in- this Senfe %% za:mfthc o
Firft is call'd the Cengueror, and many

of ourKings have ufed the Epocha, poff
Congqueftum.  And fo likewile . Hemry
‘the Second filed himfelf Comguefior &
Dominys Hibernig ; but thg,t His 'Con;
qucft was no wviolent Subjugation of
this Kingdom, is manifeft from ,what
forcgoes : ‘For here we have an Intire

and Voluntary Submiffion of all the

Fcclefiaftical and Civil States of 15;5

, nd,




xz - TheCaAsxof
land, to King Henry II. without the
leaft- Hoftile Stroke on any fide ; We
hear not in any of the Chronicles of
- any Violence on either Part, all was
tranfalted with the greateft Quiet, Trati-
.+ quility,. and’ Freedom, imaginable. I
... doubt.not.but the barbarous People of
the Ifland at that time were ftruck wick
Fear-and. Terror of King Hem 1I's
powerful Force which he brought witk
him 3 but il their Eafie and Volun-
~tary Submiffions, exempts them fronx
‘the Confequences of an Hoffile Corz-
guefty whatever they are’; where there
1 no Oppofition, fiuch a Congueff can
take no place. ‘
 Thave before taken Notice of Henry
 the IId's ufing the Stile of Conqueftor
i fs:]fmfizberm‘ef s I prefume no Argument
Wt ever 77, 5, CA0 b€ drawn “from hence, for Ire-
-uded this Stile: lamdl's being a Conquer'd Country ; for
: gfﬁgfg‘:’gf we. find that many of the Kings of
‘ England: have ufed the . Fra, of poft
- Congueftam ; Edward the Third was
‘the firft that ufed it in E land, and
we frequently meet with fggmmwy pof¥
Conquefimm  Quartus, &c. as taking
‘the Norman Invafion of William the
Yirft, for a Conguefp. But | believe the
People of England would take jr very
ill to be thought a Conguerd Nation
in 'thc Senft that fome impofe it on,
SRS Ire-

IRELAND, &c.

Irelind : And yet we find the fame
Reafon in one Cafe, asin tother, if
the Argument from the King’s Stile of
Congueftor prevail. Nay, England may
be faid much more properly to be con-
uerd by William: the Firfty than JTre-
tand by Henry the Second : For we all
know with what Violente and Oppo-
fition from Harrold, King William ob-
tain'd the Kingdom, after a ‘bloody
Battle nigh Haflings. “Whercas Henry
the Second receivid not. the leat Oppo-
fition in" Ireland, all came in peace-
ably, and had large Conceffions made
themr of .the like Laws and Liberties
with the . People of . England, awhich
they gladly accepted, as we fhall fee
hereafter.  But I am fully fatisfied, that
neither King' #7Zlliam the Firft, in his
Acquifition of England, or Henry 1L
in his Acqueft of Ireland, obtain'd the
leaft Title to what fome would give to
Conguerors. - Tho' for my own’ Part,
were they Conquerors in a Senfe never
fo’ ftri€t, I {hould enlarge their Prero-
gative very little or nothing thereby, as
thall appear more fully in the Sequel of
this Difcourfe. o
- ANoTHER Argument for Henry
the Second’s Hoftile Conguef. of Ire-

*3

land, is taken from the Oppofition =+

which the Natives of Jrefand gave to
‘ the
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Suppreflin
Relgc%lions,g
avhether a
Conqueft, -

. TheCaseof

the firlt Adventurers, Fitx-Stephens,

Fitzgerdld, and Earl Stmxg&aw, and

the Battles thiey fought in afliting Adee-
Morrogh Prince of Leinfter, in the Re
eovery. of  his Principality.

*T s certain there were fome Con-
flicts between them and the Iriff, in
whichh the Latter were conftantly
beaten 3 but cértainly the Conquetls
obtaid by thofe Adventurers, who
came over. only by the King's Licen/fé
and Permiffion, and not at all by his
particular Command (3s is manifeft from
the Words of the Letters Patenrs of
Licenfc recited by Giraldus Cambren/es,
Heb. Expug. pag. 760. Fdit. Francof.
1603. Angl. Norm. Hiber. Cambd.)
caiy fever' be calld the Conqueft of
Henry the Second, efpecially confider-
ing that Henry the Second himfelf does
not . appear to have any Defign of
Coming into Ireland, or Obtaining the
Dominion thercof, when he gave to
his Subjeéls of England this Licentc of

Aflifting Mac-Morrogh. But1 conceive

rather the contrary appears, by the Stipu-
lations between Mac-Morrogh and the
Adventurers, and cfpecially between
him and $trongbow, who was to firc-

ceed him in his Principality.
FroMm what foregoes, I prefume it
appears, that Ire/and cannot properly be
faid
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faid fo o be Conigrierd by Henty the

Sccond, as to give the Parliament of
England any Juritdiction over us; it

will much more cafily appenz, ‘that' the
Englifb Viclories in any.fucceding Re-
bellions in that Kingdorn;," give n6 Pre=
tence to a Comqueft : If cvery Suppref

fion of a Rcbellion may be calld a
Comguef?, 1 know not what Country

will be cxcepted. © The Rebellions in
England have been frequent ;- in the
Contefts between' the Houdes of 2ork

and Lancafter, one fide ot other muft
neéds be Rebellious. I am fiwe the
Commotions in King Charles the Firft's -~
Time, are-ftiled {0 by mefb-Hiftoriats.
This Pretence therefore of Congueft
from Rebellions, has {o little Colour
init, that I {hall not infift longer on it :

1 know Conqueft is an hateful Word to
Englifb Ears, and we have latcly feen

a Book * undergo a fevere Cenfire, for * Biop of
offering to broach the Doédrive of Con-S#hishwry's Pae

< ‘ . < T ftoral Letter.
queft in the Free Kingdom of England.

Bur, to takc oft’ all Pretencefiom this what Tide i
Title by Congueft, 1 come in the third ebtaind by

TR ‘ , Congqueft.
Place to enquire, #hat Title Congueft
givesby the Law of Nature and Reafon?

Awp in this Particular T conecive, No Titlegrind
that if the Aggrelor, er Infillter, invades ‘a?(')g‘(‘;u;‘ﬁ"ﬁ
a Nation Unynftly, he can never there-
by have a Right over the Conquered:
. This
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This I fiippofe ‘Will be readily granted
by all Men : If a Villain with a Piftol
at my -Breaft, miakes me convey my
Eftate to him, no one will fay that
this gives himi any Right : And yet juft
fuch a Title as this has an Unjuft Con-
%ucrour, who with a Sword at my
hroat forces me into Submiflion s
that is, forces me to part with my Nz~
.‘ tural Effare, and Birth-right, of being
govern'd only by Laws to which I give
my Confént, and not by his Will, or
| the Will of any other.
What Titkeby . LET us then fuppofle a Y4/ Invader;
aJuftConquett. oy that has Right on his Side, to At-
tack a Nation in an Hoftile manncr 3
and that thofe who oppofe him are in
the #/rong : Let us then fee what Power
N he gets, and over whom.
oncover the.  Fi1RrsT, 'Tis plain he gets by his
éﬁ,“;ﬁﬁ;ﬂ theAConqkucﬁ no Power over thofe y;xfho
.. Conguered with him; they that fought
- on his Side, whether as private Soldicrs
~or Commanders, cannot faffer by the
Conqueft, but mutt at leaft be as much
Freemen, as they were before; If any
loft their Freedom by the Normarn Cor.
gueft, ( fuppofing King William the
Firft, had Reght to invade England
it was only the Saxons and Britains,
“and not the Normans that Conquered
with him. - In like manner {uppoling

Flen.
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Hen. 1. had Reghr to Invade this Ifland,
and that he Had been opposd thercin by
the Inhabitants, it was only the Ancient
Race of the Irifh, that could fuffer by
this Subjugation the Englifh and ‘Brs-
tains, that - came over and Conquered
with him, retain’d all the Freedoms
and Immunities of Free-born Subjeétss
they nor theit Defcendants could: not
in rcafon lofe thefe, for being Succefl
ful and Vi&orious ; for o, the State of
both Conguerors and Conguered thall =~
be equally S/zvifh.  Now 'tis manifet .~ -
that the great Body of the prefent
People oflreland, are thé Proginy of
the Englifh and Britains, that from'
time to time have come over into this
Kingdom 5 and there remains but a-
meer handfal of the Ancient Jrifh at
this Day ;-1 may fay, not onc in a
thoufand: So that if I, or any Body
elfc, claim the like Freedoms with the
Natural Born Swubjects of England,
as being defcended from them, it will
be impoflible to prove the Contrary,
I conclude therefore, that a Fuf# Con-
gueror gets no Power, but only over
thofe who have adually A4/fjffed inthat
Unjuft Force that is ufed againft him, _
And as thofe that joyned with theNone over the
Conqueror in 3 juft Invafion, haye Noroppofrs:
loft no Right by the Conqucft; (o nei- '
: C ther
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ther have thofe of the Country whao'

Oppos’d him not : This feems {o reafo+
nable at firft Propofal, that it wants
little Proof. . Al that gives Title in a
J#? Conquett, is the Oppoférs ufing.

Brutal Force, and quitting the Law of

Reafon, and ufing the Law of Vio:
lence; whereby the Conqueror is en-
titled to ufc him as a Beaff; that isy
Kill him, or Enflave him.
Jul Conque.  SECONDLY, Let us confider what
ror intitled to Power that is, which a Rightful Con-
the Livesofthe : s11hy ‘
Oppofers,  4#eror has over the Subdued Oppo-
JSérs: And this we fhall find extends
little farther than over the ZLives
of the Conguerd; 1 fay little farther
than over their Lives ;. for how far it
extends to. their Effates, and that it
cxtends not at all to deprive their Po-
Seerity of the Freedomss and  Irppoams-
7z¢s to which allMankind have aRight,
I fhall fhew prefently. That the Fuft
Congueror has an abfolute Power over
the Lrves and Liberties of the Con-
quered, appears from hence, becaufe
?hc‘: Conquerd, by putting. themfelves
i a State of War, by ufing an unjust
Fo.rcc, have thereby Jforferted their
;Lz;ws. For quitting Reafon, (which
istne Rule between Man and Man)
and ufing Force, (which i the Way
of Beaffsy they become liable to be
de-
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“defiroy'd by him againft-'Whom they’
- ufe Forceyvas any favage 'wild -Beaf?

that is dangetousto his Being.
' AN this isthie Cafe of  Rebels in a
fertled Gommonvealehy ' Who: forfeit:
their Lives ‘on this Acdount. " But as'
for forfeiting ' thieir Effates, it'depends
on the Municipal Laws of the King~
dom. ' But we are'now enquiring what.
the Confequence will be; between two.
Contefting Nations. ™ 1 7.0 0 i
/Wi cH brings me to confider how
far a Juft Congieior has Power Gver.
the Pojferity and Effates ofithe Cons.
quered, . oo o i
“ As to the Pofferity, they . not ha-Jut Conre:
Ving joyn'd or aflifted in' the ;For-}“gfpofj;m far
vible Oppofition of the ‘Conquerorsover the Pofte-
Juf Armis, can lofe no Benefit there-H.0f theOp:
by. ‘Tisunreafonableany Man thould
be punifh’d but for his own Fault.
Man being a free Agent, is only An-
{werable for his own Demerits; and

- ds it 'would be highly Unjuft to hang

up the Father for the Son’s Offence, fo
the Converfe is cqually: Unjuft, that
the Son fhould fuffer any Inconveni-
ence for- thé Father's Crime, - A Fa-
ther hath not in hirmfelf a Power over
the Life“or Liberty of his Child, fo
that no A& of his can poflibly forfeir
it.  And tho we find in the Municipal
C 2 Laws
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Laws @f pa1¢1cﬁlar Kingdoms, that the,
Son “lofes  the - Father’s ‘Eftate for the .
Rebellion -or other Demerit of ' the Fa- -

ther, yet this. is confented and agreed

to for the Publick Safety, and for de<

terring the - Subjedts from- certain enor-

mous: Crimes that, would be highly

prejudicial ‘to the” Commonwealth,

And to fuch Conftitutions the Subjedts .

are: bou,nd to fubmit, - having confent-
ed to them, tho' it may be unreafon-
able to put the like in Execution between

Nation. .and Namn in the State of
Nuatwre. :-For in fettled Goveriments,
Property in Eftates is Regulated, Bound-,

‘ed-and Determined by the Laws of the

. Commodnwealth, confented to by the-
- People; 4o thatin thefe, *tis no Injuftice.

- for the Son to lofc his Patrimony for-
" his Fathcxs Rcbclhon or other De-

How far over

their Eftates,

merit.
Ir- th@refom the Pojt’em‘y of . thc
Conquered, are not to fuffer - for the:
Unjuft Oppofition given to the Vigor.
by their A’meﬁ’ars, we fhall find littlc
Place for any Power. of the Conquc—~
rors.over the Zffates of the fubducd..
The Father by his Mifcarriages and.
Violence can forfeit but his own Life,
he involves not his Children.in his-
Guilt or Deftrution. His Goods, which.
Nature (that willeth the Prefervation

of

i
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of all Mankind'as far as poflible) hatlr
made to belofig-'to his Chéldren to fu-
ftain them, -do fill continue to belong
to his Children. -'Tis true indeed,”
uftally happens ‘that Damage. attcncls
unjuft Force 5 and as far as the Repasr
of this ‘deage requires it, fo far the
Rightful Conqueror may invide the
Goods and Eftate of the Conquered ;
but when this Damage is made up, his
“Title to.the Goods ccafcs, and the Rex
fidue belongs to the #Z _ﬁe and CézzL
drm of the. fubdued

It may feem a {hange Do&rme,'
that any onéfhould have a Power over

the Lifz of another Man; and* not over,

“his Eftate; butthis we find every Day,

:for tho’ I'may "4/ a Thief that-fetson
:me in the High' Way, yet I.may not
‘take away his Money 5 for 'tis the Bru:
-zal Force the Aggreflor hias ufed, that
"gives his: Achxfary a Rxght to. take
Laway his Zisfz; s a noxious Creature:
But *tis only. Damage [4 yfpaind, that
-gives Title to anothcr Man’s Goods.

I 1 muft be confefS'd that thePrafticePractice of

of the World is otherwife, and we
commonly “feé ‘the Conqueror’ (whe-
ther. Fuftor Unfuf?) by the Force he
“has over the'Conquer’d,” _compelsthem
~with a- Sword at their Bxcaft to fteop

to his Conditions, and fiibmit to. fuch
YT C 3 a GO"

Conquerors

thenmfé
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a Government as he pleafes to afford.
them. But we enquire not now, what
is the Pracfice, but what Right there
2 to do fo. If it be faid the Conquered
fubmit by their own Confent ; then
this allows Confént neceflary to give the
Conqueror a Title to Rule over them;
But then we may enquire, whether Pro-
mifes extorted by Force without Right,
can be thought Confént, "and how far
they are abligatorys and I humbly con-
ccive they bind not at all. He thar
forces my Hotfe from me, ought pre.
fcz}tly to reffore him, and I haye @il a
Right to retake him :- So he that has
Jorced a Promife from me, ought pre~
fently to reffore it, that is; quit me of
the Obligation of it, or 1 may chufe
thther I will perform it or not : Fot
e Law of Natyre obliges us only
by the Rules fhe prefcribes, and there.
fore cannot oblige me by the /'/2024;;‘07;
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over thofe that did ner Concur in the

- Oppofition. -

“TrEey that defire a more full Dif:
quifition of this Matter, may find it

‘at large in an Incomparable Treatife,
_concerning the True Original Extent
- and Endof Civil Government, Chap.1 6.
“This Difcour(e is faid to be written by

my Excellent Friend, Jorn LockE, Efys

- "Whether it be {0 or not, Iknow not;

‘This I am f{ure, whoever is the Author,

- the greateft Genius in Chriftendom need
‘not.dithown jt. .

‘Bur granting that all we have faid
in this Matter is #rong, and granting

- that a Conqueror, whether Fuf or Un-
/7, obtains an Abfolute Arbitrary “Do-
" #neinion over the Perfons, Eftates, Lives,

Liberties and Fortunes of all thofe
‘wwhom he finds in the Nation, their

Wives, Pofterity, ¢¢. foas to make
-perpetual Slaves of them and their

i H
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of her Rules; Py ] .
b gﬁnkglgs, fuch is the Extorting ‘ ‘Generations tg come 5 Let us next en- C9nc§‘iiﬁ%rgs
S Lg{ er]n me by Force. = " - - quire, whether Conceffions granted by %zﬁguemia
fume it at has been faid, T pre- ~ fuch aviorious Hero, do not bound whether Obli-
e It pretty clearly appears, that an ’

Uninh Conecronr s ear, ~ the Exorbitancy of his Power, and&:
Tgﬁ ;;nqueﬁ 8ives 76 Tirl ot o ~ whether He be not obliged ftrictly to
J#/¢ Conqueft gives Pdw,eronlbyv . .

over the Liups and | £ obferve .tllcng’rants. _ .
Atitual O}iﬁﬂf&mfng Liber Ztes of the AND here I believe no Man of

Pofterity and E T Ut not over thejy Common Senfe or Juftice, will deny o
2 before is mems €5, otherwifc,d}an it ; none that had ever confiderd the =
friened s and not at g * Law of Nature and Nations, can pof:
avey o C 4 ibly

k!

E——
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fibly hefitate on this Matter 5 the very
propofing it, firikcs the Senfe and con~
‘mon Notions of all'Men {o forcibly,
that it needs no farther Proof. I fhall
therefore infift no longer. on it, but
haften to confider how far this is the
Cale of Ireland: And that brings me
naturally to the fourth Particular pro-
posd, wiz. to fhew by -Precedents,
Records, and Hiftory, . what Concef:
fions and Grants have been made from
Time to Time to the People of Tre-
land, and by what Steps the Laws of
England cariie to be introduced into
this Kingdom. R

What Conce. W E are told by' Matth, Paris, Hi-

fions have been
made from the

ftoriographcr to Hez. 111 that Henry the

Crown of En-Second; a little before he left Ireland,
ghand to thein 3 Pyblick Aflembly and Council of

Kingdom of

Ireland, :

the 17ifh at Lifimore, did caufe the Iri /5
to receive, and fivear to be govern'd by

£y Hrrry ILthe Laws of Englmzd : Rex Henricus

irith Ao,
fezendi Parl-
/imEnLiL,

*aive Credit to

(faith hey antequam ex Hibernia Re.
diret apud Lifinore, Conciliym Congre-
Lavit ubi Leges Angliz funt ab omni-
bus gratamter recepte, o Furatorsa
cautione  preffitd “Confirmate, Vid.

Matth. Paris, ad An. 1 172, Vit. H, 2.
AND notonly thus, but if we may
Siv Edward Cook, in
the 4th Inftit, Cap. 1. and 76. and to
the Infeription to the I Maodus Te-
_ nends

IRELAND; &c

nends Parliamentum, it will clearly ap-

‘pear, that Henry the Second did ot

only fettle the Laws of -England in

Ireland, and the Jurifdiétion -Ecclefia-

ftical there, by the Foluntary' Accep-
tance and. . Alfpwance of the Nobility
and Clergy, but did likewife allow
them the Freedom of Aolding of Par-
laments in Ireland, as a f{epatate and

-diftiné Kingdom from England 5 and
 did then fend them a Modus to direct

‘them how to hold their Patligments
there, The Title of which Modus

coropsthus:

« Henricus. Rex..dnglie.«Coms
queftor & Dominus Hibernie,
&c.  Mittit hanc formam Ar-

<

~n

4

~n

-
-

chiepifcopis, Epiftopis, Abbati-

< bus, Prioribus, Commitibys, Ba-

¥ yonibus, Fufticiariis, Vz;cm?—

< mitibus, Majoribus, Prepofitss,

« Miniftyis & omnibus Fidelibus

~ « fuis Terre Hibernie Tenends
-« Parliamentym. .

In primis Summonitio Parlig-

- enti pmae'dere debet " per QM-

draginta Dies. |

Ay

28
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- Twis Medys is faid to have bee,
fent into Lreland by Hen. 11. for a Di-
-yettion to hold their Parliaments there,
“And the Senfe of it agrees for the moft
part with the Modus Tenendi Parl. in
Lngland, faid to have been allowed by
Walliam the Congueror, "when he ob-
tain'd that Kingdom ; where ‘tis alter'd,
‘tis only to fit it the better for the King:
dom of Iréland. = T
I know very well the Antiquity of
“this Modus, {0 faid to be tranfmitted
for Ireland by Hen. 11 is queftion’d by
fome Learned Antiquaries, particularly

() T Hon.by Mr. Selden (4) and ()" Mr. Prym,
seté. 26, vdp, Who deny alfo the Englith Modus™ as
Le. dn1672.Well as this.  But on the other hand,

g”“&m‘my Lord Chief Juftice Cook, in the 4th

Inftit. pag. 12. and 349. does firenu-
-oufly affert them both. "And the late
‘Reverend and Learned Dr. Dopping
Bithop of Meath, has Publithed the
Y¥ith Modus, with a Vindication of
its Antiquity and Authority in the
Preface. Sl e
' THERE feers to me but two Ob-
jedtions of any - Momient raifed by
Mr. Pryn againft thefe Mod;, The
One relates both to the Engliff and
Irifb Modus ; the other chiefly ftrikeg
acthe Jrifh. He fays the Name Payj.

ament,
AL
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ament, {o'often found in thefe Modz,
was not a Name for the great Council
of England known fo early as thefe
Modi pretend to. I confefs Iam not
prepard to difprove thisAntiquary in this
particular: But to me it feems reafona-
ble enough to Imagine, that the Name
Parliament, came in with William
the Congueror- "Tis a Word perfe@ly
French, and 1 fee no reafon to doubt
its coming in with the Normans. The
other Objection affeéts our Jrifb Modus
for he tells us, “that Sheriffs were not

cftablithd in Jrelund in Henry s,

time, .when this Mbdus was pretended
1o be fenthither, yet we find the Word
Ficecomes thercin. To this I can only
Anfwer, that Hen. Il intending to
Eftablithin freland the Engli{b Form of.
Government, as the firft and chief ftep
thereto, he fent them Direftions for
‘holding of Parliaments, defigning af-
‘terwards, by degrees, and in due time,

~ to fetile the other Conflitutions agree-

ble to thé Model of Erigland. It
therefore England had then Sheriffs,
we need not ‘wonder to find theni
pam’d in the Irifh Modus, tho' they
.were not as yet cftablif’d amongft us,
for they were defign’d to be appointed’
“foon after, ‘and before the  Modus
.could be put regularly in ¢xecution;
coen U TR Y and
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and accordingly we find. them eftabli-.
fhed in fome. Counties of Treland in
King - Fobnw's Time. i

- TH1s Irifh Modus is faid to have
been in the Cuftody of Sir Chrsftopher
Prefton of Clane in Ireland, A, 6.
Hen. 1V. and by Sir Febu Talbot Lord
Lieutenant of ITrelgnd;. under King
Hen. IV It was exemplified by Infpesi-
#ms under the great Seal’ of Jreland,
and the Exemplification was fometimes
in the Hands of Mr. Hackwel of - Lin-
calr’s-Jnn, and by him was Communi-

gated to Mr. Selden. The Térior of

which Exemplification runs-thus,

Henricus Dei Gratia Res Anglz}é

- @& Franciz, & Domsnus Hiber.

_ni®,  omnibus ad quos prefentes
o Litere pervenerint Jalutem In-
- fpeximus T enoremDiver forum Ar-
- piculorum- in guodam Rotulo Per-
. Gameneo Scriptoryme cum. Chrifto-
- phero Prefton, Milite Tempore
Arreftationss fue apud Villam de
. Clare, ger Deputatum Dilect; s
-, Fdelis noftrs Fohannes Tulbor 4o
- HalomfhireChivaler locups noftrume
- Tenentss Terree noftre Hibernee,
mper facle inventorum ac coram
mobis & Concilip noftro in eaderz
tarra noftra apud Villam de Trim.
’ Nono
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<+ INond die Fanuarij uitimo prete.
st dtd n heee verba. S

& Modus Tenendi Parliamenta Hen-,
o« yicus- Reie Anglie, Conquejior.
o “ & Dominys. Hibernia, Mittis
it bane fovmam Archiepifcopis, &e.:
. rand fo as before, . « K. omnibus:
<« Fidelibus fuis Terre ‘Hiberniz
..« Tenends Parliamentum Impri-
e frzfmzf:‘ Summonitio, &c.” and
then follows the Modus, agreeable.

in moft Things with that of Fn-

-~ gland; -only: fitted to Ireland.
- Then: the' Exemplification cofi-.
ot GhlmdQS‘, S T M

" Nos autens tenores Articulorumn

- predictorum de  Affenfis prefati

Laocum tenentis & Concili pree-
 ditli venore prefentium tlmcjz'mzz:
- Exemplificandum & has Literas:
i, moftras . feri fecimus ipaz_‘em‘es.:
... Lefte,Prefato Locum noffrum te-
o .. nente gpud Trim. 12. due Fanuas:
o arii duno Regni moftri fexto.
" Per ipfum Locum tenentem o>
3 Concilium, o

‘ 3

" Now we can ‘l_iardly think it. credi«, -

ble (fays the Bithop of Meath) that -an.
: Exen-
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Exemplification could have been made

- {o folemnly of: it, by King Henry the
Fourth, and that it fhould refer to a
Podys tranfmitted into Ireland by King
Henyy the Second; and affirm that it was
produced: before the Lord Licutenant
and Council' at Trym, if no fiich thing
had been done: This wete to call in
quettion the Truth of all former Records
and Tran(adiohs, and make the Exem-
plification contain anEgreglousFalthood
in the Body of it.

- . Tue Reverend Bithop of Meath, in
‘his fore-cited Preface, does beliéve that
he had obtain'd the very Original Re-
cord, faid by my Lord Cook to have
been-'in: the. Hands of Sir Chriftopher
Prefton : Tt came to that Learned Pre-
late’s Hands amongft other Papers and
Manuferipts of Sic #lliame Domvile's,
Tate Attofniey General in this Kingdom,
who in his Life-time, upon”4n occafio-

hal Diftourfe with the Bifhop concern-

ing it, - told him, thiat this Record was
beftow’d on him (Six 4. Domvile) by
Sir Fames Cuffz, late Deputy Vice Trea.
furer of Freland, that Six Yames found
1t among the Papess of Sit Francis uy.
Leer, Mafter of the Rolls in this King-
doni; and theprefent Earl of Longford
(Grandfon to Sir Francis Aungier) 1old
‘ ~ the

fbrd.
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the Bifhop, that his faid Grandfather
had it out of the Treafury of «%R’?’ﬁ

WriLsT T write this; T have this
very- Record now before me; from the

3k

Hands of the faid Bithop of Meath's . . .

-Son, my Nephew, ' Samuel Dopping 3 ..

and I muft confefs it has a-Venerable

Antient Appearance, but whether it be” = -

the True Original Record, I leave on

the Arguments produced for its Credit .~ *

by the faid Bifhop. -

Tris I am fure of, that whether Pansisnsnre
this be the vety Record tranfiitted hi-7y el in

ther by King Henry the Second, or not,”

yet tis moft certain, from the Unani- - -

mous Conceflions of all the fore-men:
tioned Antiquaries, Cdok, Selden, Pryn,

&c. That'we have had Parliaments in = . -

Ireland very foon after the Invafion of -

Henry 1. For Pryn confelies, that (2) (») Agrinfiehe

King Her. IL. after his Conqueft of Zre-
fand, and' the gencral voluntary -Sub-
miflion, Homages and Fealtics of moft
of the Irifh Kings, Prelates, Nobles,
Citics and People, to him, asto their
Sovereign Lord and King, Anme 1170,
(it fhould be 1172.) held therein a Ge.
neral Council of the Clergy at Czfbal,
wherein ‘he re&tify’d many Abufcs in
the Church, and Eftablifh’d fundry Ec-.
clefiaftical Laws, agrecable to thof¢ in

the

4th Inft, c.2&
P- 249.
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the Church of ENGLAND; Foclefrae

illius ftatum ad Anglicanz Ecclefie for-

mam Redigere Modis omnibus  elabo-

randg ; To which the Ir#/b Clergy pro-

mis'd Conformity, and to obferve therry

(2) Topograph.fOr time to come, as (d) Giruldus Cams-
fgéef;iilbs-é_érmﬁs,‘ who was then in freland, and
pug. 1. 1n c.})th'cré }é) Hiftorians, rd;ém:Em“}f/m 2~
33- 34 Uis Obfervatio fimilss Regnum Colliparet
g?f?:é";’;]f” trumiue (thatis England and Irefmd ]
302, Bramp- paffim ommes unanims voluntate commuri
x71. Knighton AYJenfit, Pari defiderio Regis imperio f&
T e o i ueyicturc, omnibus igitur hoc mods Con
2304, 2305, J#MALS, in Concilio habito apud Lif-
Pol. virg. Hift-more Leges Anglid ab omntbus fime

R gratantty recepra, & juratorid cati-

eeto, tione prefliti Confirmara, Gays Matth.
C, !

Original Com- - C AN dny Conceflion in the World

prés for Ire- e ‘more plain and fice than-this ? We

- haveheard of late much Talk in Fz-

. gand of an Original Compai? berween

the King and People of E‘fzg/md; Iam

fure’tis not poflible to fhew a more

fair Original Compact between a King

and Pegple, than this between Flenry

the Second, and the Pesple of Treland,

That they fhould enjoy the like Liberties

and Tmmunities, and be govern'd by the

Jame mild Laws, both Civil and Fe-
dlefiaftical, as the People of England.

From

IRELAND, &c. =~ 35

- FroM all which it is'manifeft, that”
there were no Laws impofed on the.
People of Ireland, by any Authority:
of the Patliament of England; nor:
any Laws introduced into that Kingdom.
by Henry the Second, but by the Con-

fint and Allpwance of the People of

Trelapd : For both the Civil and Ec-
clefiaftical State were {fettled there,
Regiz fublimitatis Authoritate, folcly.
by the King’s Authority, and their own
good Wills, as the Irifp Statute, 11 Eliz..
c. 1. exprefles it, And not only the
Laws of England, but the Manner of
holding Parliaments in Ireland tomake
Laws of theit own . (which s the
Foundation and Bukwark: of the Peo~
les Liberties and Properties) was di-
refted and cftablifhed there by Henry
the Second, as if he were refolved that
no other Perfon or Perfons fhould be -
the Founders of the Government of
Freland, but himfelf and the Confént
of the People, who fubmitted thems
{clves to him againft all Perfons what:
ver. B
1OCLE Tt us now fec by what farther De~
arees the Government of Treland grew
up conformable to that of England. s i .
ApouT the Twenty-third Year o ing

A . 1 . made King of
Henry the Sccond, which: was Within /s

nd)

fve Years after his Retarn from Irela :
’ D ~ he
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. The CASE of
he created his younger Son Fokn, King
of  Irelandy  at’ a Parliament held ap
Qpiford: Soom after King Fokn being
then about' twelve Years of Age, came
into Ireland, from Milford to W ater
Jard, as his Father had formerly done,
Therifh Nobility and Gentry imme-
diately repaired to him ;5 but being re-
ceived By him and -his Retinue with

 fome Scormiand’ Derifion, by feafon of

their lodg tude Beards, guas-more Pa-
iric grandes habebant & prolixas (fays
iralidus Cambrenfis,. Hib, Expug,
Cap. - 35}) they took fuch Offence
thereat,: thatt -they departed in much
Difcontent 5 which was 'the Occafion

- of the young King’s ftaying fo fhort a

Time in reland, as he did this his firt
Time of: chingfhcm;c o

By this Freland - .. A N'D-here, before we procécd an
de an abfor o T D | e
Tute Gomate  farther; we fhall obferve, That by this

lut'e {feparate

Kingdom.

Donation :of, the Kingdom of Ireland
to.' King Fobn, Frelund was moft cmi-
H.Cll.ﬂy {et-apart again, as a feparate and
a@yftinit Kamgdom by it RIf from, the
Kingdom of Angland 5 and did (o con-
tinue, until the Kingdom of. England
defeended and: came unto King' Fobn,
after the Death . of his Brother Richard

~the Firfl, King of England, which
- Wasabout Twenty two Years after his
bcmg;mgdg:«l(:ingi of Ireland ; during

which

B

IRELAND, &

which fpace of Twenty two Years,
both whilft liis Father Henry the Second,
and his Brother Richard the Firft, were
living and reigning, King Fokn made
divers Grants' and Charters to his Sub-
je@ts of Irelamd, which arc yet in Be-
ing in this Kihgdom ; wherein hefliles
himfelf Dowzimus Hibernie, (the con-
ftant Stile *till Henry the Eighth's Time)
and in others, Dominus Hibernie &
Comes Meritonie. By which Charters
both the City of Dublin, and divers
other Corporations’ enjoy many Privi-
Ieges and Franchifes to this Day. But
after the faid’ Grant of the Kingdom of
Ireland 1o Ring' Yobn, ncither his Fa-
ther Henry 1L - nor his Brother King
Richard 1. Xings of England, . cver
ftiled themfelves, during their Lives,
King or Lord of Ireland ; for the Do-
minion and Regality of Ireland was
wholly and :f{cparately vefted in King
Fobn, being® dbfolutely -granted unto

him without any Reférvation. And
he being Created King in the Paglia-
ment at Oaford, under the Stile and

Title of Lord of Ireland, enjoyd all

manncr of Kingly Furifdiction, Prebe-

minence, and Authority Royal, be-

longing unto the Imperial State and

Majefty of @ King, as arc the exprefs

Words of the Irifp Statute, 33 Hem

o ‘ D2z VI

35




# oAb G s Kiaf ~ IREL4ND, & 37

'VIII‘,;. I bY which Statute the Stile | detce : Satis Conftat .(fay they) (2) (a) 48.Concil.
of Dominys was changed to that of Jecundum. Albertum Magnum & Bar- Sk, S
. , - foahid 28.MS, in Bib,
Rex Hibernie. SRR tholomeum de Proprietatibus Rerum, reg.nor in the
LET us then fuppofe that Richard quod toto Mundo in tres partes Divifo, Frinted Ads.
the Firft, King Fobn’s Elder Brother, Jedlicer in Europam, Afiam & Africam
had not died without Iffue, but that his (for America was not then difcovered)
Progeny had fate on the Throne of £7- Europa in _quatnor Dividitur Regna
gland, in a continucd Succeflion to this Jeilicet, Primum Romanum, Secundum
SEYI&L& u?}‘g,ﬁ{PPPfc likewife the, fame 'Cowa;ztinqpblizéﬂzzm, Tertinm _ Reg—
L IMDg } vhys Progeny, in rclation. nwn Hiberniz (quod jam tranflatum
to the Throne of freland' s where then :

eft in Anglosy & Quartum Regnum

had bheen the Subordination of Ireland ' ; i ;

5% _the fﬂzézr/zzd_mmg, or cven to the . j;g,{?zzg ngﬁfﬂuﬁﬁ%%‘ﬁmﬁj EIEZZ

" g O ﬂ'd%g and 2 Certainly no fiich | nentioribus  Antiquioribus Regibus &
ung could have been then pretended = | ‘Regnis totius Europe. The Antigquity

glhe%";g()l.c-tlf iiliy fuch' Subgrdination ‘and Precedence of:l? the King ;“%qﬂn-
cre > . oy EATIY : P ] g i - ‘

e f§11 ciwfclt , ﬁlﬁ tf‘fixgmi)ize)i{ngthll'l% gland, was allow'd him wholly on the
; , er. tn cent o ‘Account of his Kingdom of Ireland.

England, to King Fobn ; for by that
Defeent, England might as propcjltly be
Jubordinate to Ireland, as the Converfe -
Ireland ,b'eing vefted in the Royal Pcr}
gm of King Fobn, Two andt‘twcnty‘:
Years before his Acceflion to the
Crown of England, and being a more
ancent Kingdom than the Kingdom of
E@Zemd _As the Englifh Orators in.
vty 1 Countil of Conflance, i, 141,
Lo Selder’s Tir (g) confefs'd and alleged, a5 an g

- PermArsitwill be faid, That thiSTreranp in
‘Subordination of the Kingdom of Ire- What Senfean-
: Ly o En-
Jand, to the Kingdom of England, imd.
proceeds from Ireland's being annex'd

to, and as it were united with the Im-

perial Crown of England, by feveral
“A@s of Parliament both in England

and Ireland, fince King Fobn's Time.

“But how far this operates, I fhall en-

quire more fully hereafter ; I {hall only

won, Par. 1. I : 2cd, as an o1~ . . .

c.8. seit, . Ment in the Conteft between fl} S “at prefent obferve, that I congeive little

riper Archbi- the Fifth's Leates, and thofs or (g 7. “more is effe@ted by thefe Sta th
sLegates, and thofe of Chgyys o : morc is effetted by thefc Statutes, than

fop of - . .o ,
wgsh, of the tNE Sixth King of Framce, for Precp,
Religion0fthe Ancient Irifh, Cap. 11, o N dé;u'j*

that Jreland fhalk not be alien'd o fepa-
rated from the King of England, who
E D ; - cannot




~ The CAsE of
. cannot hereby difpofe of it otherwig
than in Legal Succeffion along with
" England; and that whoever is King of
- England, s ipfo facto King of Ircland,
and the Subjeéts of Ireland arc oblig’d
to obey him as their Licge Lord.
King Joux T O proceed thercfore.  After both
-~ comesafecond Crowns were united, on the Death of
fome w0 Irex Richard the Firft without Iffie, in the
The People pral Perfon of Klng 70bﬂ : He,
| fbmirtohim: abont - the Twelfth Year of his Reign
of England, went again into Ireland,
wiz. the Twenty cighth Day of Fune,
1210, and Marth, Paris tells us, p. 220.
Cum Vemiffét ad “Dublinenfem Civita-
tem Occurrerunt ei ibidem plus quam
20 Reguli illjus Regiopss quz ommes T
Ore MaXIHI0 preterriti homagium ei o
i oo Kidelitateny fecerunt. Fecit quogue Rex
o i ghidem, Conftruere Leges & Confuicty.
' dines Anglicanas, ponens. Vicecomites
- aliofque Minifiros, qui populum Regni
#llis juxta Leges Anglicanas Judica-
rent. .
Conceffions ~ H1s Son, King Henry the Third,
from Hen. Il came to the Crown the Nineteenth of
Oltober. 1216 and in November fol-
lowing he granted to Jreland « Magna
Charta, Dated at Briffol 12 November,
the Firft Year of his Reign. “Tis Pre.
taced, that for the Honour of God, and -
Advancement of Holy Church, by the
: : Aduvice

IRELAND, &c.

Advice of his Ceuncif of England, - : . ..

{ whofe Names arc-particulaily recited) - - *
He makes the following Grans to Ire-

Jand 5 and-then goes on exaltly agree-
able to. tic Magva C%a?{q which he
granted 10 Bagland 5 only: i ours we
have Clhitas, ‘Dublin, & Avenliffte,
inftead of Civstas London,.and LTha:
#mefis with other Alterations of . the like

kind wihere needful. - Bur ours is Eight

Years older than that which he granted

1o England, it not being till the N'g%th

Year of  his Reign; and ous s the Firft
Year. - This Magna Charta of Ireland

concludes thus, Quéa;vera,figillum now-

dum HEabuimus prefentem Cartam Si-

<

elwi Marefthalli Comitss; Pembroke
- Rectoris moftré & Regni noftes fecimuns

Sigillars. - Teftibus omnibus- pranoms-

natis & alijs Multis Dap per Manus
,, ,‘;Rmdiﬁomggz} Domini Legati & Wil-
delmi Marefialls. Apud Briftol Duo-
decimo  die. Novembr. Regni noftrs

 Auno Primo, An ancient Copy of

> 2 ] 7 " y - . ‘bc
this Magna Charta of Ireland is to
found in the Red Book of the Exche-
guer, Dublin. . '
i 1 I;I February following in the Firt
- Year likewife of his Reign, by Advice
of all his- Faithful Counfellors in E-
' D4 gland,

gillis Vemerabilis Patris noftri Domini .

Gualt. Apofls Sedis; Legati. & Wil- i) -
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The CASE of

() Pryn 3g§;)m{f gland, to gratify the Triﬂi (fays (4)

the 4th
c.76.p.250.

Pa. 1. H.II.

. 13. enLus,

"Pryn) for their eminent Loyalty to his

Father and Him, he granted them out
of his fpecial Grace, that they and their
Heirs for ever fhould enjoy the Liber
ties granted .by his Father and Himfelf
to the Realm of England ; which he
reduced into Writing; and fent feald
thither under the Seal of the'Pope’s
Legat, and Wi Earl' Marfhal: his Go-
vernor, becaufe he had then no Seal
of hisown. This as I conceive fefers
to the foremention'd Magna Charta
Hibernie. The Record as-recited by
‘Mr. Pryn, here follows. =~

“ Rex Archiepifcopis; Epifcopis, Ab-

“¢ batibus;- Comitibus, Baronibus,

“ Militibus & Libere Tenentibus,

“ & omnibus Fidelibus fuis per

“ Hiberniam Conftitutis, Salu-

tem: Fidelitatem veftram in

- Domino Commendantes quam

Domino Patri noftro femper

¢ Exhibniftis & nebiseftis'diebus
- “ noftris  Exhibituri ¥V,

" HerEe we have a frec
~the Liberties of Eingland to the People

IRELAND, &c.

"« deatis vos & veftri Haredes ‘in
« perpetuum. - Quas “diftintte in
<« Scriptum Reduétas de Commu-
« ni Confilio omnium Fidelium
"« noftrorum vobis Mittimus Sig-
-« natas Sigillis Domini noftri G
-« Apoftolice Sedis Legati & Fide-
¢« lis noftti Com. W. Marefc." Re»
« &oris noftri & Regni noftri quia
¢« Sigillum nondum habuimus,
<« cafdem " proceflil temporis: de
« Majori Confilio proprio Sigillo

~« Signaturl. S
- Tefte apud Glouc. 6 Fébruar.
Vil REERE V145 575 e

Grant of:all

PR

of Ireland, But we know-the Liber:
‘zies of Englifhmen are founded onthat

Univerfal Law of Nature, that ought
to prevail throughout the whole World,
of being governd only by fuch Laws 1o
awhich they. give their own Conféent by
their Reprefentatives in ‘Parliament.

- AND here, before I proceed farther, Record out of
1 fhall take notice, That in the late raifed xz AI::;’Z?E
Controverfic, Whether the Houfe of of bulemons
Commons were an Effential part ofinTreims.
Parliament, before the soth Year of
- Henry the Third: The Lcarned Mr.
Petyt, Keeper of the Records in the

Tower

Volumus

% quod infignum Fidelitatisvefirz,
¢ tam ‘pracclare, ‘tam Infignis Li-
¢ bertatibus Regno noftro Angliz i
“ a Patre noftro & hobis Con- é
“ ceffis, de gratia noftta & Dono i
in Regno noftro Hiberniz gua-
 deatis

[14
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. TheCased

Towé}',- it his Book on that Subjegt,
pag. 71.. deduces his 9#h Argument
From the Comparifon of the Anciens

Gederale Concilum,® g7 Pacliament of

Ireland, inftanced An. 38. Hen. 11
with the Parliament in England, where-
in theCitizens and Buggefleswere; which
was vleven Tears before the pretended
beginining of the Commons in England,
sarrvigeledd snnberenr pegelt

- For thus we find it in that Author,

“ As great a Right and Ptivilege
“ furely was, and ought to be allow’d
« to the Euglifb SubjeQs as to the Iri /5,
“ before the 40th of Her. 1II. Andif
“ that be ddmitted, -and -that their (the
“ Irifby Gommune Coneslinm, or Parlig.
£ maentyhad 1ts Platformy from ours (the
“ Fmglifh) as I think will fot be deny’d
“ by any thathave confiderd the Hifto-

.1y .and Records touching that Land

“ (Ireland) we fhall find the cnfuing
“ Records, Ann. 38. Hen. 1L clearly

-« evince,that the Citizens and Burgefies
- -were then a part of their (the fri/f)
“!great.Coundil or Parliament.

Rot38HIL & THAD King being in partibus

B 4. Hibernis. ¢

Tranfmarinis, . and the' Queen being

 left’Regent, fhe fends Wiits (or a
< Letter) in the King’s N ame, direded

& Archiepifeopis, Epifeopis, Abbatibus,
. : Prioribys

IRELAND, &ec.

« Prioribus, Comitibus, Baronibus, Mz-

“[itibus, Liberis Hominibus, Civibus

¥ & Burgenfibus, Terre fuw Hibernie 3

“ telling them that, Mitttinzus Fratrem

“ Nicholawm de Sancte Neote, Fra-
“ grem Hofpitif Sancis Fohannis Feru-
“ falem in sztjg ia ad partes Hibernie
“ ad exponendum vobs (together with
“ . Fitz- Geaffery the King's ii_]ﬁicc)
“ the State of his Land of Faftuny
“ endangered by the Hoftile Invafion
< of the King of. Caffile, gui nullo jure
« fed potentia fua Confifus Terram no-
“ firam Vafeoniz per pfus Fortitud-
« wem, o manibus nofirss Auferre &
“ 4 Damino. Regri Anglic Jagragare

“ Proponit. And thercfore wmiver/ita-

~nY

« tem Veftram Quanta poffumus Af-

“ feltime Rogantes quatemus nos &
« jura noftra totaliter indefenfa non
“deferentes mobis in tanto periculp

f‘. qﬂt{?ﬂfﬂ?ﬂﬂ‘#ﬂ?ﬁe fﬂl‘é’ﬂfﬂ de Gentc .
¢ & Pecunia fubveniatis s whichwould 7

"« turn to  their everlafting Honour'
-« concluding, Az ngftris 4’%1{@']3?{%
« Jiter Computientes, quodnos & He-
' rades ngftri vobis & %Mredz'ém veflris
« fumas non immerito Obligati. Teffe
“ Regina, & R. Comite Cornubice,
“ apud Windcflor, 17. die Februar.
| Per Reginam. , .
Thus far Mr. ‘ﬁz{w -
HERE

43
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44 The Casy of IRELAND, &c. 45
. whereby he had granted unto them the
HERrE we have a Letter from the Laws and Cuftoms of England, and un.
Queen Regent to the Parliameny in to which they fwore Obedience: And
Ireland, in an humble manner befeech. that he fhould canfe the fame Laws to
ing them for an Aid of Men and Ay be obferved and Proclaimed in the {eve-
wey againft the King of Cuftrfps Hoftile ral Cauntigs of Ireland, that fo none
Invafion of Gaflony; from whenee we prefume to do contrary to the King’s
may perceive, that in thofe Dayvs, no Command. The Record I have taken '
more than at prefent, Men and Money out of Mr. (@) Pryn, in thefe Words: (#) Apiinft
S not be xaisd but by Confenr of 1o
Parliament. 1 have been the more ar- ¢ Rex Dilecto & Fideli fuo Richardo clef: 11. 5.
ticlar in_ Tranferibing this Pagyoc out -« de Burgo Juftic” fuo Hibern, Sa-/if m fﬁ_"‘eﬁ:
of Mr. Petyt, to fhew that we haye « lutem. Mandamus vobis firmiterusudniém
as Antient and Exprefs an Anrhmiry ¢ pracipicntes quatenus certo dic%:;ﬁ:;m in
for our prefene Conflitution of Paclis. « & Loco faciatis yenire coram ‘
ments in Jreland, as can e thewn in « yobis Archiepifcopos,Epifcopos,
England.  And 1 believe it will not be ¢ Abbates, Priores, Comites &
thought Advifeable in thefe latter Dy « DBarones Milites & libere Tenen-
t0 break in upon O/ Surtfpd f,bfw‘:érf: « tes & Ballivos fingulorum Comi-
Zons: No onc knows how firy] the « tatum & coram cis Publice Jegi
Farther Con. Confequents of thar may be, ‘¢ faciatis Cha.rzam. IB;oxg}i{n I
ceffions from 1 O return thercfore where we dj. “ Regis Patris noftri cui Sigillum
Hen.lll. - gref¥d. Hemry the Third, about tlye ¢ foum appepfum coft, quam fieri
Twelfth Year of his Reign, (ig fpecially “ fecie & jurari 3 Magnanribus
ImPowerRz‘c/mm’deﬁx}r;gb,ﬂwn?g/g;(i. | « Hibern. de Legibus & Confie-
of Ireland, at a certain day and Place. « tudinis Angliz Obfervandis in
10 fammon allthﬁArchbilhups i}*iﬂu‘u:; “ Hibernia.  Et praciplatis ¢is ox
Abbots, Priors, Earls, Barys Kni ~,§§rf « parte noftra quod Leges illas &
| Freeholders and Sherify of each (‘gug: “ Confuctudines in Charta pra-
i 1> and before them to cayge g Ivcﬂ*i‘éa‘i “ dicta contentas de carero firmi- '
éi the Chatter of his Fathe e “ rer teneant & obfervent & hoc

r Kine ol
i 0 2 4 L A
I T_thmmtof. his Sea) was Appgnd;mg;

wht:rc:by

“t idem per fingulos Commitatug
' * Hibernie
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- ¢« Hiberniz clamari faciat is & te.
“’neri proijbertes firmiter ex par.

-« tenoftra & fuper foris facturary
% noftram “neuis contra hoc
- “ Mandatum noftrum venire prz-

o« fumat, &re. Tefe me ivfo apud

< Wt 8 die- Maij dnn. Reg,

¢ mfiri 12

. By what foregoes, I prefume it plain-

e Yy appears, ‘thar by three feveral Efta-

+"blithments under the. three firft Kings

‘ot Ireland of the Norman Race, the

" Laws dnd Liberties of the People of

Ergland, were granted to the 9 eaple
of Ireland, And that ncither of thefe
three Kings Eftablifh'd' thofe Laws in
Treland by any Power of the Parliz.
ment of England, but by the fice (op-
Sent, Aljpwance and Acceptance of the
Pegple of Ireland. o '

Reapimulation.. He N. IL firft introduc’d the Laws

of England into Ireland, in a DPub-
lick aflembly of the Zrifh at Lifmore,
and allowed them the Freedom of
“arliaments 1o be held in Treland ag
they were held in Englond, |
Kiwe Fobn, at the Reguef? and by
the Confent” of the Irifh; did appoint
the Laws of Englend to be of Force
in Jreland; and tho' he did not this
Hll the twelfth Year of his Reign of
. En g“

.

IRELA ND, &ec.

England, yet be did it not as King of

England, but as Lord of Ireland :
For the Crown of England came to

him by “Deftent from his Brother

Richard, who had s Regal Power in
Ireland ; and what his Brother had
could not defcend to him. ,-
 Henry the Third in the firft Year of
his Reign gave Ireland a Magna Char-
tz 3 and in the twelfth Year of his
Reign did provide, That all the Laws
of Eg]aﬂd fhould be obfgrved in
Ireland; and that the Charter granted
to the Irifb by his Father King Fobn
under his Seal, when he was in that
Kingdom, fhould be keptinviolably.

AND from the Days of thefe three
Kings, have England and Ireland been
both govern'd by the like Forms of Go-
yernment under one and the fame fu-
premc Head, the King of England ; yet
10,as both Kingdoms remain’d Scparate
and Diftind: in.their feveral Juri(dicti-
ons'under that one Head, as are the
Kingdoms of England and Scotland
at this Day without any Subordination
of the one to the other,

It were endlefd to mention all the
Records and Precedents that might be
quoted for the Eftablifhment of the
Laws of England in Ireland s 1 {hall
therefore. enter no farther into that

Mattet,
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ot MgCAsEof “

@) Fourch In- Matter, but herein. refer to Lord Chief

Treland,

Law of Parli:ﬁd@mf;;’; which iEy'jaéIland'fo jultly

ament,

{g‘Agait}ﬁ thc]hﬁﬁiéc“ Caok, (a) Prym, (b) -R‘.’}'.l}'r
%231,-5,,:’,5_{1 I now: we enquite,. Whar were
ria. thofe' Laws of England. that became
%ﬂhﬁvﬁ thus ‘eftablifid in Ireland 2 Surely we

mutft firft reckon the great Law of Par-
challenges, and all Mankind have a
Rightto.: By the. Law. of Patliament;
I nichn ‘that Eaw whercby all Laws
reccive their Sanction, The free Pebates
and Confent of the People, by them-
Selves; of their chofén Repréfentatives.
That this: was a main Branch of the
Englifh Law eftablifh'd in this King-
domy, “and the very Foundation of our
Fature Legiflature,appears manifeft from
Parliaments being {0 early convok'd
in"Ireland, as the foremention’d Pres
cedents expreS. . ..
- Mr. Pryn acknowledges .one in
Hen.. 1I's time, (pag. 250. againft
the 4th Infir.) but makesa very falfe

Conclufion, that there” appears na &

Footfteps of a Parliament afterwards,
till the third Year of Edward the Se.
cond, becaufe the A&s of that Parlia-
ment are the firft that are Printed in
our Irifb Statute Book: For fo. we
may arguc the Patliaments of Eng-
éand to be of later Date than. pretends
IR ed,

1

!

IREL AND; &c. -
ed, when weé find.the firft Printed Atts
in Keeble to-be, no older than the ot

of Hem, 1L Whereas “tis moft cer-

tain, that Parliaments have been held
in England fome Ages-before that. -
U A'rrER -this ‘great Law .of Parlid- Comnmon

ments, we may; feckon. tic Common
Law of. England, Whether it relates
‘fo Regulating and Settling of  Properzy,
‘and. Eftates.in Goods or, Land, or to
‘the Fudiciary and Eecutive Parts. of
the Law,  and the Minifters and, Pro-

* Thefe farely. were all Eﬁablifhd 1nth13
Country, by the, thice fift-Kings, of

Ireland of , the, Norman Race,.. - o
T e N N Sk s Lo
“the -Stature Laws of England under
“thefe thice Kings, and their Predecel
fors; For by the Irifp Voluntary Sub-
" mmiffion to,and Acceptance of the Laws
- and Government of Englard, we mult
tepute them “to have fubl’mttcd ‘them-
{elves to thefe likewife 5 ‘till'a regulat <o oo
Legiflature . was . Eftablifh'd “amongft:~ -~
' them, in purfuance of that. SL}én}ﬁiﬁqn
.and Voluntary *Acceptance. . ... "
" Awp here we fhall find, that in Stte Lse
_thofe Times, wiz. from the Nﬂ)mﬂ'ﬂ of Bogland
" Conauelt to Henry ﬂlc«f“l—.hl_fd s.. T}ﬂ}é man Co?%uaﬁ
inclufive, the Statute Laws of E’ngawﬂm- .
land were very few and flender, TS
| bamg Nete very SV B ey




"'Zt.f\iﬂ@é’??fﬂé & conflitute fuerunt ¢
- pore Regis Edgari Avi fui. - Perym
. Zamen poft mortem ipfius Regis Ed-

- Lischfld exprels it. -
Lo o pp ! field exprefs it.
wardthe Con-
feflor,

frequent mention of the Laws of £
ward the Confeffor, William the Cop.

queror, Hen. 1 Hen. 1. King Foby,

and Hen. T All which 'are only

 Charters, or fevéral Grants of Libpr.

zies from the King ;' which neverthelcf
’had the Force of A@s of Parliament, and
-and laid as great Obligations both upon
‘Prince atid People, as Ads of Parlia-
ment do .atthis Day: © Whereof we
‘may read feveral Proofs in the Princes
Cafe, Cook's sth Report. But thefe
were only {o many Confirmations of

~ each other, and all of them were: $izz-

“ctions. of the Common Laws ‘and I.;.
“berties of ‘the People of England, up
Awsiquo_Ulitate. & Comprobate per
titam terram & in quibus igfi & eo-
“rum "Patres nati & nutriti fimt, as thic
“'Words of the Manufcript Chronicle of

THE Laws of Edward the- C’o”; ,

Jeffor, held in fo great Venecration in

“Ancient  Times, & pér: univirfipm

Regnum corroborate & c‘mﬁrmzztz;frz‘.
Tem-

gatl, - wufgue ad Coronationem Sancti

- Regis Edwardi (which was 67 Years )

pre-

trk’ tﬁat béfbrc'j the- _fzth Hen. 1,
we find againft the Englifh Hiftoriaiyg

IRELAND; & 55

predifie Leges Sopite funt & penitus
ntermifje.  Sed.. ‘aﬁ’guqﬂg'ﬂw Ed-..
watdus-ins° Reguo [ublimatus fuit con- -
filio Baronum -Anglie_Legem illame fo- ,
pitam, Excitavit, Excitam Repara-

wit, Reparatam_Decoravit, Decora- .

2am Confirmavit s ¢ confirmate. vo-

cantur Loex Sandi Regis Edwardi; non

guod ipfe-primus eam ad “inveniffet s
Jed quod Reparavit, Reftituitque, (@) ¢ 4 Selden 2us
as the faid Laichfields, Chronicle hasze & fpecileg.
it ThefeLaws of Edward the Can-5 "™
Seffor were Tranferbed by Tngulphus™ ™
Abbot of Croyland under William the
Conqueror, and are annexd to his Hi- -
frory. - o T vy e o :
. Taxs Laws of William the Con-Ofwill.Cong:
«queror are: but a Confirmation of the
‘Laws of Edward the Confeffor, with
fome A{mall afterations, as the very
Letter of thofe Laws themfelves exprefs
it. (4) Hoe guogue PM%DW%S ut om-(b ) Leges 17
nes habeant ¢ teneant Leges Edwar:;éif,7§;l‘6,§,;;n
“di Regis 42 omnibus Rebus adauctisroisadosdme-
bis quas confbitwimus ad. Utilitatem™™ 9%
dng/%mm. LT e
THE Laws of Henry 1. which areof zen. 1,
\in the red Biok of the Excheguer,
Jin the Cuftody of the King's Remerm-
brancer in England, are but a fumma-
ry confirmation both of the Laws of
Edward the Confeffor, and [%?!/éa;ﬂ
: E = the,




P '+ The GAS'E ‘of -
: ‘t&e Firft as the Chiditer it felf exprells
(Y vid. seldeits’ ()" Liggam Regis Edwardi vabsy
e veddy cus illis emendationibus guibug
Pater mens emendavit Confilio Baro.
wum floramn. Lo
- “THE Laws of Henry 1L called
“Conflituetiones: Clarendoriie,  and the
Affze of Clarendon in-the 24. part of
“Gooks Infi. p. 6. areall but Confirma-
w7t 77 ar tons: and-Vindications of the  King's
© o wss s jft Prerogative agaiift the f:’:'Uﬁli‘patt:i~

- ons of the Pope and Clergy: As we
find at large in Chron. ~Gervafif. Do-
) | zfa‘éorﬂf p- 1387. Edit.Lond. An. 652,
OfK. Jobn. - “THE Laws of King Fobn, called
 the Grear Charter of King John,

© granted in the 17th Yearof his Reien
uPon f the’ Agrccm‘ejnt‘ ‘m‘dde' betwgcn’
‘him and his Barons at Running Mead
between Stains and Windfor, ‘was but
'aerZzﬁzﬂaﬁm of the Laws. of FE/.

. ward toe Confeflor, and Henry the
f, :infiitiga‘ns.Fnﬁ," as (d ) Mat. Paris rel:{cs it.
Pig. 253, éc_gmza Regis Johannes 17. wenientes ad

LXegem magnates - petierant - guafHa
Libertates & Lqéf’s Regzs-. %déafgf

clm: zzlg]s libertatibus “fibs ¢ ,Regno

Anglie & Ecclfie Anglicane con.

ceffis confrmari prout in Charta Ro.

g#s Hen. L dafiripte continenitnr, . The

fame Hiftorian gives us alfo: a¢ lare
both Charta Libertatum, »and':cz,;ﬁ;’:

de

Of Hen. 1I.

[

IRELAND,  ¥c. 53

de Forefta, which are-not: extant in.

the Rolls of thofe Times,: nor to be’

found in any-till the 28th of Edward

L and that but by #nfpeximus, -

- T e Laws of Henry lll.. contain’d Of Hen. 111

in Muagna Charta and Charta de Fo-

reffa, both.which are called Magne

Charte Libertatis Anglie, and were
eftabliflvd “about the oth Year of Henry

1L aré for the moft part but declara-

tory. of the common municipal Laws

of England, and that to no new de-
claration thereofs for King Fobninthe . .-
17th Year of his Reignhad granted the = "

%I;e before; « which - was alfo called ()k o
Muagna Charta. - (a)And by the Enge (#) Cook'sEref,
liﬁlgStatutc 25. Fd. )1, ¢. 1. it is Eﬁ-mth“d'mﬁ'
adted, That the great Charter, and the
-Charter of the Forreft be taken as the
Common Law of England. :

. - B yiawhat foregoes, I conceive it is
very clear, that-all-the Charters, and

- Grants-of -Liberties from Edward the
Confeffor's Time, down to the oth of
Henry the Thirdy were but Confirmati-
“ons one of -another, and all of them
“Declarations; and Confirmations of
~the Common Law of England. And
by the feveral Eftablithments, which we
have formerly mention’d, of-the Laws
of England+te be of Force in Ireland:
CFirft, in’the 13th of Hepry 11, Se-

,,,,,

E 3 condly,




condlyin the r2thofKing Foks. Third.

ly, in the: rathoof Henry 1L Allthofe
Laws and Cuftoms of England, which
- by thofefeveral Charters were Declared
- vand Confirm'd to. be the Laws of Eng-
land, weie oftablifl'd. to. be of  Fores
in Ireland:"And: this Jreland came
to be governed by ohe and the fame
Common Latw. with - Englind; and
thofe Laws tontinde as part of the mus-
nicipal and fimdamental Laws of both
Kingdomss to this Day. =+
Engl Swrutes It now remains that we enquire,
fncethe oth. fow the Statute Laws and As of
en 111 intro~""" " - - g
duced in Ire- Parliament made in England fince
Wnd. " . the oth of Henry: the Third came to
bl of Force in Jreland; and ‘whether
all, orany of thém, and which, are in
-Force hete, and'when, ‘and how they
 AND the firft< Precedent  that oc-
curs in- our- Books, -of "Acts of Parlia-
. ment inJreland particularly mention.
Ing and confirming. fpecial  Ads of
Parliament in England, is found in a
- Marginal Note of Sir Rickard Bolton's
- formerly Lord Chief- Baron of the Ex..
- chequer réland, affixed in his Edjg.
onof the Trifh Statuses 1o Stat., 1o
Hen. 7. Cap. 22. “to this 4

o

Sratutesof this purport,

A Thatin 13 Edw. 1L &y Partiamens n
i P Realn of Tecland she Statuges of

Cloeef, . Maton,

:

S e

IRELAND, &.

Merton, smade the 20th of Hen. IL |
ynd the Staputes of Maribridge, ?n;;;’e
the s2d of Hemy the T) bzrfl 3 Mg
Statute of “Weftmintter the firf, made.
the 3 of Edward the Eirft; The Statute
of Gloucdfter, made the 5th, of Eéwgé
the Firft; dnd the Statyte of 'Weft

Winftcy ‘he' Second, made ‘the 13th of
i this Kinpdom, and all other Statutes

i iament s and [b many as weréthen o

g ‘ e iy, bR

n th & 1oth qf ‘Henry “the” Fourth,: ‘it Scaccai, Rubl,
was Enitled in

and~ Publified in this Kingdom ™ by
RIS TN LR

made agam

Edward the Farff, were all confirmd
which weré of Force in England, were "
gerﬁ’d "to' bi' examined in the mext. e
Purliament ;s and [o many as weréthen BN
aliwed dnd Publied, 1o find -
wift for Laws in this Kingdom. Adnayy, 1is
Jand, That the Statutes made in Eng-

land “fhould not be of  Force in. th’l'j
Kingdom, "inlels ‘they “were - allowd
Parliament. And t/aelzkeStmﬁure was

e i e 2otb of By he
“Sixrh. Thele Statutes -are not -to be

“found in the Rolls, por any Parliament
T thas i, b i 5 R
Bolton) had feen the fame exenp ’Zf’)]l'é |
under .‘z‘hééffefgf‘&qiz and._the Ex_cmg /ale

fication rémameth in the Treafiry of e
City of° Waterford, Thus far the Note.

we confider the frequent Troubles and
Diftradtionsin Ireland,we (hall not won=




oy
B 4.p. 16
ggjn’ agam;’c > Anno.1 172. to the third Yca: of Ed

56 Tﬁe Ci&sn oj’

der that thcfc, and many other RoHs

~and Rccoxd§, ha,vc been loft: in “this’
Kingdom . For from thc third Year of

Edward thie Second; . whlch was tdmz
13710. tluough the wholc: gclgns of

Edward 111, Richard 1. Henry, TV

and Hemy V. and o to the 7th’ Yeéar

of Henry the Sixth, Anna, 1428, Whlch

is'about 118, Ycars, thCLG are not. any

n) Annals of Parliament Rolls. g !sge foupd () yet
Bedreses certain: jt is that divers, Parliamérts

ders Brizan. Were held :
&t 1697, in Ireland in thofe Time

pege 196, 157, (4), Thc\famcmay be faid from Hep-
the.. Sccodns commg into Ireland:

tchg;l;;thfgﬁzt 7}.@;4;@’ thcgss;ccond ﬁfmia 13 Io. about
2 PERHAPS it 11‘1'1}7 be faxd that if
thcxe swere fuch Statu(:gs.pf Treland as
.the . faxc;l A&s of the roth'of ngy
. the Fousth, .and the 29th of Hemy the
. Sixth. suastheyhew; . that the Parlia-
. ments, of Treland did think that Epp-
Lifb.AQs: of. Parliament could not bind
If’€[ﬂ72d yet. thcy ﬂ;ew hchlfc, that
.even.in. thofe Days. t}m Parliaments of
Ezzglmd did. claim this Superiority ; or
- €elfe,. to, what pux,pofc were the faid
L AGs madc:, ~unlefs in- dcmal of that
Clenm? ,, '

(AlL which 1 hopc may be readi
grantfd without any. Pu:;u):hci rtf) Ltil}dr

Right

CSRSYTAT

IRELAND,: &ec.

Rxght of the Irzj/a Parhaments. ‘There

nothmo fo ‘common, . as-to.‘have
onc Man cla1m another - Man’s ' Right:
And if bare Pretence will give a thle,
fio Man is” fecure:- And it'will. be yet
worfe, if* thn anothet fo- Pretends,
and Linfift on my Right, my juft Claim.
fhall be turned to my Prejudice,and
to the Difparagement of my Title..

"WE know very well that ‘many of
the _]'ud@es of our Four Gotuts have
been from timeto time fent: us out of
England 5~ and fome of them may
edfily ‘be fiappofed to. come over hither
Prepoffe j]éd With an Opinion-of our
Parliament’s being fubordinate to: ‘that

of England: Oratlealt fome ofthem

may be Scmpulaw and defirous of full
Security im-this Point 5 and on- their
‘Accotnt, -~ and for their Satisfattion,
fiich A&s ‘as aforefaid, may be devifed
and Enadted % Irelzmd +:But'then,

"God forbid that thefe A&S"'ihould after-

“wards bé 1aid hold of to-a cleat other
,Jl‘lt@ﬂt than what they weré framed fors

and inftead of Declaung and Securing

our Rights, ‘fhoild give an' Handle of
Conteft, by ﬂlcwmg that our Rights
" have been queflion’d of Ancient Time.
Ix conclufion of all, If this. Supe-
réority of the Parliament of England
havg: been Donbied a great while: aOfp,
a




{0 it'has been as g1 cat awlnle ago firg-
auoufly Oppofed, and abfolutely Deni..
&4 by the Parliaments of Ireland, - Andf ‘
by the way, I fhall take Notxce, That'
from whencefoever this Ancient | Pre;

tence’ of  Ireland's Subordination pro-.
ceeded in: thQ;('c Days, - it did not anﬁ;
from the Parliament of LEngland it
(elf: . Forwe have not one fingle In-;
france. of - an Englifh - A&. of Parlia-
ment _exprefly. - C!azmwg thzs nght
of .binding us: But we have fcvcxa,l In-
frances. of Irifh A&s of - Parhament
Eagbmﬂy Demying this. Su&ardzmztzm,
nsappcars by what forcgoes. RUMTORS
A®TERWARDS by a Statutc madc

‘ mlmlﬂnd -the 18th of Iie;z. V1. ng

. All.the Statutes made in Englmd
ﬂagamﬁt he Extortions and. Oppre/fions
of “Parveyors,  are- Enalted . to be
holden and Lkept in all Points, and ot
#n Execution in this Land of Treland.

AND mthc 32d. Year of Hemy
the Sixthy, (.ap. 1. by 2 Parliament in

Areland, “tis “Enalted, - Thar . al[ the
;é’mmm made 4gzzz7ﬂ Provifors Zo the
‘ ﬁfm;
‘anIreland; be bad and kept m Force.

#f- Romce, a5 well in EnOIand .

AFTER ‘this in a Palh«ment at
‘.qugbea’a the 8th of Edwam’ IV.
Cap. 1. it was Ratified, that the Eng-
J1fh Starute againtt Rape, made the 6th

of

i-.

IREEAND, &c. 9
of Richard the Second, fhould be of
Force in Freland from the 6tk Day -of
March laft patt: 4nd that from hence
Jforth the [iid Agt, and all other Sta-
‘tutes and - Atts made by Anthority of
Parliament within the Realni of T En -
land, e Ratz?ed and Cmﬁrmzd qgmel
udged by the Authority of this ‘Par-
Zi]me;zgt m}lﬁ?)ezr Force am}’f Strength,
Jrom the fuid fixth- Day of March.
“We' {hall ‘hereaft¢r " have occafion -of
takng farther- Notice' of thlS Statutc
upon anothier Account, ¢
Lastry, Ina Parhament held at All Englit
Drogheda the 1oth of Hemry the Se- Smf&‘fgm
“yenth, ‘Cap. ‘32:if'is €naded, Tbatallﬁen VILin
Smmz‘es late (that is, as the (cz)Lcarncd °;‘fm1”'
‘in the Laws" cxpound it, éeﬁw z‘laat(a ) Gaoks 4k -
tzm.s’) madein England, cvmermn ﬂaelnﬁ“ mP 76
“commmon- and Publzck Wedl' of the®
Same, from benceforth be deem'd effe-
“Elualin Law;and be z{ccgoted Ufedand
- Executed within ﬁozs L;md of Ircla.nd
’zﬂ al} Points, &c
. (4) Axp inthe- 14.th Year" df the 4 g, 1
tfamc King’s Reign, in a I’arhamcntStac '
“held at Trifle fDermoz it was Enacted,
That all Ads of Parhamcnt made in
* England for Putiifhing Cyffomers, Con-
. traulers and Searclaers, for their Mifde-
*meanorss orfor Punithment of Mer-

) rbzmt: or Faﬁars, be of Force here in
£ - Treland,




%9 o The Caswmoof

CEEEN

Treland, - Provided they be it pro:
wlaimd atDublin, Diroghedasand otheg

owns, © e il

4T HUS ‘we {ee by, what), Steps and.

‘Degrees; all thie Statutes which were’

madevin Lingland, from the time .of
Magna Charta, to the xoth of Henry
theiSeventh, which . did+ conicern the
common ‘Publick . Weal, ‘were Re-
Sscived, Gonfirm'd; xAflowd and . Au-

“thorig'd to.be of Force.in. Jralgnds, all

Which wasdone by.4fent of the L ords
Spar #tual and Temporal, and. the Com:
oo amons insthe Parliament. of. Ireland A

- . {embled, and me orberwifs.

BglifpSta- . We-fhall next cnquire, whether |

tutes Declara~ " y° =¥ ¢
wry of the  LNCIC are.not other Aés of the. Englifh

ommen” . Parliamt, both defore and fiuce chg
neand, . 10th: Of. Hemry the.-Seventh, which
| ere and:.gre.of Force in Ireland,
,,«1.‘119 ‘not allow'd .of by, Parliament - ,

Jthis Kingdom. . And we fhall find that
hby.,,‘}tgzezi(t)pi;iionf of our- beft Lawy"cté

there are divers Sitch s but then th(:j:

e - e only fuchas arg Declorasory of the

< Angient - Common.. Law .of J
AL S Omimon L - of Bingland,
15 ‘{ DO mnfroduclive of any newy ‘f:”;;;w{{
For thefE become of Force by the firt
General . Eﬂéﬁﬁ”"?’%?ﬁ. the Commugn

*

Laws of England in this Kinedeor,

. L e e bete 2ad-, I( odo.

under Henry the Sccond, m;§°§32’,;
and Henry the Third; and neeq po
s s ' ng_r,T

fully heteafter, ;= . .

IRELAND,:&c. €x
particular A& of dreland for theix San:
dion. ... ..o Co R
“As to thofe iEnglifh Statutes fince Exglifsy Adts
the 16th of : Henly' the Seventh, sthat Moo yeof
are mtroductive of va:New Law, it Wasnot of Force

never: made arQueftion whetlier: they = 7

{hould bind: Ttéland, withont being al:

low’d in Parliament here ; till.of very

late Years this' 'Doubt bégan’ to ibe
moved ; and how it has been:carried
on and- promoted, fhall appear more
- XAay, Tl of very.late Lears 5 for
the ancient Precedents which :we:have
to the contrary, are very numerpus.
-Amongft many, we {hall. meiition the
following Particulars. " SR
In the 12th of Hewnry the 8th, an
‘A& was made in England making it
Felony ina.Servant that runheth away
with' his Mafter’s.or Miftre§’s- Goods.
This A¢t "was .not receivd in Jreland
till ' it was Ena&ed by a Parliament
held ‘here in“thc 33d of ~Hewmry, the
8th, c. s Sefro L igwn
Ix the a1ft-of Hemry NIlli:c. 19,
there owas a Law 'made -in. England,
That all Lords might. Diftrain -on. the
Lands of them:holden, and make their

Avowry not naming the Teénant; but
the Land. " But this. was. not of Foree
, in




e . ik cask o

in Iraland till Enfa&ed here’ in the: 3 3d

of Henry VIL: Co1. Sef 1. -

AN A& was made. in Englﬂwd dnm

- 3xHenry V1L Tha:c Joint-Tenents
and "Tenents in'Common: {hoald be
‘gomipelled to madke:Partition; as Co-
parceriers ‘were scompellable dt' Com:
mon Law. :But this: A& Was not re-
eeivid in Irelanid il Ena&cd hcre,
A‘ﬂ.“‘;g Hm{'}e VL 6180 -,

feflion was madein England 5 but not
adimttcd in Ir&lzmd tlll 10 (447'. ,:x:.
Sel; 2.

Ix like mannet, thc Engl /5 Sta-
tute 33 Hmr)' VIIL ¢. 1. dite&ting how
Lands-and Tenements may be dxfposd
by Will,” éc. 'was not of Force in
Ireland il 10 Car. 2. Sef, 2, -

THE A& of Uniformity of' Com-
mon Prayer and Adminiftration of the
Sacraments was made in England the
1ft of Efiz. c. 2. but was not eftablifly’ d
in Ireland tll the 2d of Eliz, c. s,
-And {0 that of” Englmm’ 14.-Car. 2.
€. B4, 'Was ‘not. rccelvd in Treland tlll
17 &8 Car. 2. ¢ Gy -

- THE Statute againft wﬂful ch )ury

~madé inEngland s Eliz. c. o. Was not
:ﬁna&ed»m treland till 28 Efz, ¢. 1.

So

i -z Henry VHE ¢ 1O, The a
Statute for Transferring Ufes into Pofx

: 27th of

IRELA ND, &t
“So the Englifh’ A&t againft' Witchs
¢taft and Sercery made 5 Elz: ¢, 16.

And another A& .againft * .Forgery,

5 E/zz. C: 14 were neither of them in

Force in Ireland vl the ;Sth of Hu:

Rmvn, Cap:s and 4.7 "0

' Twue Endglifs Statutes: aaami’c Prrates
was niade the 28th of Hm. 8. Co1s.
but not in Jrelgnd *till thc r2th of King

ames, C. 2.

I N Enpgland an A& was made the

in Ireland till Ena&cd Liere the 1 oth of

'Clmrles, c. 3. Sef. 2.

"IN the Tsth Year of ng C'*Jdarlel‘
the 1ft. in a Patliaivient held. at Dus-
dim there were fix Englifb Statutes made
Laws of this Kingdom, with fiach Al-
“terations as bcﬁ fitted them to the State
thercof, viz.

21 jac, C. T4, For plcadmc the Ge-

‘neral Iffue in'Inturfions brought by the

‘King, by Chap 1. of the Irz_/ly Sta- - -

- tutes.

clamations on Fines, by Chap. .

2'and 3 Edw. 6. c. 8. Comccrnmrf

Offices beforethe Efcheator, by Chap. 4.

31 Fliz. .c. 1. Difcontinuance of

- Writs of Error in the'Exchequer Cham-
bcr, by Chap. 5.

8 E/ix.

liz. ¢. 4. againft Fradulent - . .
‘Conveyance’s ‘but it was not in Force - - -

31 iz 2. ForAbmdgmg of Pro-. -
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' § Bliz.c. 4. and 18 Eliz. ¢.7: eons
«cerning Clergy, by Chap..7. .
- 24 Hen. 8¢ 5. Concerning kil
ling a Robber, by Chap. .- - .
: THERE are fix Fmglifh Statutes
likewife pafled in the Time of King
- Chdayles -the 2d .upon and foon after
.the Reftoration; Jfomeé of which were
ot pafled into Laws in Jreland *till .a
Year, two or three, afterwards : As
| ~will ‘appear by confulting the Statute-

“irifh Stat; BOOKS. (2 S T

E;)gIzﬂcszmt AND( i1)1 the firlt Year of - William
s and Mary, Sefl 2. c.. 0. an A& pafled
e in Engk{mz’, declaring all Aztainders
14 & A5C2 nd other Afts made in the late pres

€19, . . : .
17 & 18 C.2:fended; Parfiament under King Janves

S7 & 18 C.2.9¢ Dublin woid : But was not Enatted
e.11. - here in -Tredand ‘till- the 7th Year of
Eoglih Sat King Williams, c. 3. And this was
12 C. 2. ¢. 3.thought requifite to be done-upon. ma-
g g > ;;P_' ture Confideration thereon: before the
12 C.2. . 33.King and Council of -England, * not-
:‘6)_ & 17 G2 withftanding that the Englifh A&s does
* For we haaP41t7cularly mame Ireland, and was
two feveral - Wholly defign'd for, and- relates there-
As tranfmit-¢g ‘ I :

e L . Y\

tedtousat dift . T o AT o
ferent Times, to this véfy liurp'éfé;, One 'Wé' réje@ed in the Lord

S$xpwrey’s Government, tother we paffd under the Lord CapzLL. -
‘THE like may .we find-in feveral
other Statutes of - Enpland paffed fince
his prefent Majefty’s Agceflion to the
: ' Throne,

IRELAND, &c.

" Thronie, which have afterwards been

piffed here in Iréland, with fuch
Alterations as make thém prafticable
and agreeable to this Kingdom. Such
asarc amongft others, the A& for Dif~
armiing Papifts. Thé A& of Recog-
nition. The A& for taking away
Clergy  from fome Offenders. The
A& for tiking Special Basl in the Coun-
ty, &c. The A& againft Clandeftine
Mortgages. The A& againft Curfing
and Swearing. o |
- THESE, with many more, 4ré to
be found in our Statute-Books in the
fevéral Reigns of Henry the $th, Ed-
ward the 6th. Qiicen Elizabeth, King
Fames, King Charles the 1t and 2d,
and King #z/lzan. But it is not to be
found in any Records in freland, that
ever any Aét of Parliament introdu-
&ive of a new Law made in England
fince the Time of King Fobn, was by
the Judgment of any Court received
for Law, or put in Execution in the
Realm of Ireland, before the f{ame was
Confirmied and Affented to by Parlia-
ment in Jreland.

AND thus I prefume we have pretty
clearly niade out our Fourth Enguiry
forementionéd 5 and fhewn plainly 2ba

Jeveral Steps by which the Englilh

Lorm of Government, and the Englifh
¥ Sta~
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Statute. Laws. were -received in  this
Kingdom 5 and that this was wholly

© by the Peaples Confent in Parliament,
to which we have had a very ancient
Right, and as full a Right as our next
Neighbours can pretend to, or chal-
lenge. - . o

Objections an- I fhall now confider the Objections

66

forered, and Difficulties that are moved on this
Head drawn from Precedents, and Paf-
fages in our Law-Books that miay feem
to prove the contrary. . :

Objection ~Fimsrt tis urgd, That in the Irifh

S Rases Stat: ACE, concerning Rape, paffed Anno
8 Edward 4. ¢. 1. *tis exprefled, That
a Doubt was. conceivd whether the

Englifh Statute of the 6th of Richard y

‘the 2d ¢. 6. ought to be of Force in
Ireland, without a Confirmation therc-
of in the Parliament of Ireland.
Which fhews (as fome allege) that
even in thofe’ Days it was held by
fome, That an A& of Parliament in
England might bind Ireland before

it be confented to in Parliament here.
BuT I conceive this Glofs is raisd
mecrly for want of exprefling the Rea-
fon of the faid Doubt in the drifh Sta-
tute of the sth of Edward the 4th.
¢. 1. which we may reafonably judec
was this. By the Statute of l%ﬂmz’?p
Ser the 2d. ¢. 34. 2 Woman that eloped
. ‘ from

from hei ‘Husband, dnd lived:with the

Adulterer; of 2 ‘Wife thatsbging frft

Ravifl'd" did -aftepwards: confent; ! and

lived with the Ravifhet, the hoyld loofe

her Dowey | This Stdtuce of.: Befwin-

Sler the 2idii was'made-of -Farct in fré-

Jand, by an’ A& paffed Bere the n3th

of Hdward.the 2d," as:we hive feen
before; pag.i68, 69.. Afterwards by
the Englifh Stituté of theeth of
Richard the '2d ¢ ¢. there was a far-
‘ther Addition made to the faid Statute
of /eftminfler thév2d. to this effedt;
"That a Maiden or Wife beingRavithed,
and afteérwards confenting to thé Ra-
vifhers, as weltthe Ravifher, a5 fhe that
“was Ravithed, fhall be difabled to claim
all Inheritance or Dower, after the Death,
of her Husband or Anceftor. .. .

O this Account the Doubt’ was
herc raifed in Irélznd, in the $th of
FEdward the 4th, ¢. 1. 'Whether this
latter Emglifb-Starute of the 6th of
Richard thc 2d.¢. 6: were not in Force
in Ireland by Virtue of the:Irifs Sta-
tute .of the .13th of Edward the 2d
which confirmed the Statute of /-
wmitnfter the 2d ¢ 34.  And for fettling
this Doubt the faid Statute of the 8th
of Edward the 4th, ¢. 1. was paflcd

in Ireland, and we find very good Rea-
For the En-

fon for the faid Doubt.

%7
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, defign’d.

- The CASE of
gliff Statute of the 6th of Richard the
Second, ¢. 6. contained but a fimajl
Addition to the Statute of Xeftminfier
the 2d. ¢. 34. and we fee that even
this Addition it felf was judged not to
be. of Force in Ireland *till Enated
‘here. For the faid Irifb Statute of the
sth of Edward the 4th, ¢. 1. makes
the faid Statute of the 6th of Rich. 2d
¢. 6. of Force in Ireland only from
the 6th of March, then laft paft.
T 18 utg'd; Secondly, That tho™ peg-
haps "fuch A&s of Parliament in £p-
gland, which do not Name Ireland,
fhall not be conftrued to Bind Ireland,
yet all fuch Englifb Statutes as mention
Ireland, cither by the General Words
of all his Majefty's Dominions, or by
particularly Naming of Ireland, are
and fhall be of Force in this King-
dom. ‘
T r1s being a Do&trine firt broach’d
direitly (as I conceive) by #.

- Huffey, Lord Chief Juftice of the

King's Bench in England; in the firft
Year of Henry the Seventh, and of
late revived by the Lord Chicf Juftice
Cook, and ftrongly urged, and much
rely'd upon in thefe latter Days 5 I {Hall
take the Liberty of enlarging thercon,
tho’I venture thereby to fwell this Pam-
phlet to a Size greater than I defire or

First -

IRELAND, &c.

FirsT therefore, As to fuch En-objett Englins
R . Statutes com-~
glg/b ,Statutes ‘aS f.Ccm. to Complehcnd})rehendinglre-
Ireland, and to bind it, under the gé-lmdby generl

neral Words of all his Majefty's “Dozni- Words,

nions or Subfecls, whatever has been
the Opinion of Private and Particular.
Lawyers in this Point, I am fure the
Opinions of the Kings of England,
and their Privy Council, have been
otherwife : *Tis well known fince Pay-
ning’s A& in Ireland, the 1oth of Henry
the 7th, no A& can pafs in our Parlia- -
ment here, ’till it be fitfk Aflented to
by the King and Privy Council of
England, ahd tranfmitted hither un-
der the Broad Scal of England: Now
the King and his Privy Council there,
have been fo far from furmifing that
an A& of Paliament of Angland,
mentioning only in General 4/ zhe
King’s ‘Dominsons, or Subjects, {hould
bind Ireland, that they have clearly
thewn the contrary, by frequently tranfs
mitting to Ireland, to be pafSid into
Laws here, £nglifh Statutes,wherein the
general Words of all the King's ‘Domini-
ons or Subfetts were contain'd 5 which
would have becn to no purpofe, but
meerly A¢tum dgere, had Ireland been
bound éefore by thofe Englifh Statutes.
OF this I fhall give the following
Examplcs, amongft many others,” ™
' F 3 THE

\
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A& azint TuE A of Parliathent in Engling
gﬁiusw againft Appeals to Rome, 24 Hen. 3,
~his Majefty’s' Dominions; yet the fame
was naot in’ Force, .nor receivd: in: Tre-
lunid, *till it was. Enadted by Parliament
there, the 28th of Hen. 8. «i 6. -+
Azof Fit In like manner the. Statutes made
cotion, o in England concerding. Firft Frusts,
26 Hen. 8. ¢. 3. dnd-the A& of Fz-
;a"'l;:’tshr‘ :335 m!m.r, (2) 25 Hen. 8. ¢. 1. though
5% Tt cach of them by exprefs Words coms
o ot e pvze Al bis Majeflys® Subjects. and
o e @ammzms; were not receivid. as Laws
in. Ireland, *till the formér was Enatted
there, 28 Hem. 8. ¢. 4. and the latter
the 28 Hem. 8: ¢.'19. and o the Sti,
tute Reftoring to the Crown all Jurife
diction Ecclefiaftical made in: England,
Anno 1 Eliz. c. 1. and: thercin giving
I—jngcz"tg Ere& an Ecclefiaftical ?ﬁg/za
;(;a;mizgﬁm-ﬁ”owt in England and I
:.?f:fl;’,w yet was not of - Force in Jreland
¢ill Enacted there, Ao 2 Eliz. ¢. 1
And tho’ the Gid Englifh A&, in Re-
lation to Ereing firch an’ High-Com-
im%p{kcmrt, was Repeal'd 17 Car. 1.
bgh-Came I’ I(}E‘ ﬂﬂd Ihc RQ’P@ al 'anﬁrm’d the
o HonCour 20 2+ € 12, And the Jate Bill of
Rights, 1 # and M 8¢f 2. ¢ 2, i
@7@/@’% has damn’d alj ‘fuc‘:.h“ (.301’11‘?;1
Yer the A in Ireland, 2 Efs, . I.

e

.. 12. by expre(s Words extends to al]

IRELAND, &c. 71
gemains fill in Force hete 5 and fo it
wa lately declard - here: by the Lord
High-Chancellor: Portery Lotd . Chief-

Juttice Reynel, Lord Chief-Baron Hel,

Mr.‘]uﬁic;@:;&’»ox,ll;Mf;]uﬁé.@efjfejz’ﬁ’xjﬁn,.
in the Cafe’ of Dr. Thomas Hascket,
late Bifhop of Dewnm; who was de«
privid of the faid Bithoprick by- fuch a. - =
‘©Commiffion, for -great ~Enoimities s
the Commiflioners being Dr. Dopping,
tate * Bithop of Meath, Dr. King, the
prefent Bithep of London-Derry, and
Dr. Wifehimn; lae Bithop of - Dor-’
dore: TOL T T
“AND traly T {ee- no- more Reafoni By the fime
for Binding'* Iréland by the - Englifh foin, %
Laws under the General Words of allbowd. =
bis -Majefty's Dominions or Subjects,
than‘thete- is for binding Scorland by

the finic; for Seotland is as much his
Dominisn, 'and Seors-Men as much his
Subjects; as Ireland and Irifp:Men: If

it be faid S Fhiat Seorland is an ancient,
feparate” and diftmét Kingdom from
“England 5 1 fay, -So is Ireland : The
difference is, Scotland continued fepa-

rate fronthe Kings of  England 'till of

late Tears, and Ireland continued [gpa-

rate from England but a very little

W hile inrthe Perfon of King Fobn, be-

fore the Death:of his Father, and of

his Brother Richard the Firft, without

o ' ¥4 - Iffue

TN SRR e e




T

. Englify Sta-

tutes naming

Ireland.

 The CASE of -

Iffue. ' But then ’tis to be confidered,
that there was a Poffibility, or even q
Probability, that Ireland might haye
continued feparate from the Crown of
England, even to this very Day, if
Richard the Firt had left behind Him a
numerous Progeny. , o

Secondly, As to fuch Englifp Sta-
tutes as particularly Name Irelgnd, and
arc therefore faid to be of Force in this
Kingdom, tho’ never Enacted here s I

{hall confider only the more ancient

Precedents that are offered in Confirs
mation of this Doérine: For as to
thofe of Zater Date, ‘*tisthele we com.
plain of, as bearing hard on the Liber.

 zies of this Country, and the Raghes

of our Parliaments, and therefore 'tbeﬁ'
ought not to be produced as Arguments
againft us. I prefume, if I can fhew,
that the ancient Precedents that-are pro-
duced, do not conclude againft s it
will follow ‘that the Modern Inflances
given, gught not to conclude againft us ;
that is to fay plainly, Thefe ought not
to have been made as they are, as want-

and Reafon. .

v

THE ancient Precedents of Engli b

g Foundation both from Authority

‘Statutcs, pasticularly Naming Ireland,

and faid-to be made in England with

2 Defign of Binding Jrefand,are chic
thefe Three: - fand, “arc f‘hfy‘ﬁ

IRELAND, &c.
1. Statutum Hiberniz, 14. H. 3.
2. Ordinatio pro Statu Hibernie,
17. Edw, 1. :
3. And the A&, that all Sz4ple Com;
" modities pafling out of England
or Ireland, fhall be carried to Cal-
- Jis, as long as the Szaple is at Cal-
. lis, 2. Hen. 6. c. 4. on which
Hyfféy delivered his Opinion, as
‘we fhall fee more fully hereafter.,
THESE Statutes, efpecially the two
fielk, being made for Ireland, as theit
Titles import, have given occafion to
think that the Parliament of England
have a Right to make Laws. for. Jre-
land, without the Confent of theix Cho-
{en Reprefentatives, But if we enquire
farther into this matter, we fhall find
this Conclufion not fairly deduced.
F 1rst, The Statutum Hibernie, 14
Flen, 3. as ’tis to be found in the Col-
le&tion of Englifh Statutes, is plainly
thus: The Judges in Jreland conceiv-
ing a Doubt concerning Inheritances
devolved to Sifters or Coheirs, wiz.
‘Whether the younger Sifters ought to
hold of the Eldeft Sifter, and do Ho-

- mage to her for their Portions, or of

‘the Chicf Lord, and do Homage untoe
him ; therefore Girald Fitz Maurice,
the then Lord Juftice of Irelgnd, dif-
patched four Knights to the King in
pare Engl
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- 'Fhe CA:siE of .
England, o brmg a Ccrtxﬁcate from
thence of - the Praiticethére ufed, ang
what was the Common Liaw of Enp.
land i ‘thar Cafe, Whereupoh Hen,
3. i “this his Certificite’ 6# Refcupt
whxch iscérIIEéStm‘m‘zzmHz‘éemzze ,meer-
ly mfmms the]ufhcc what the Law
and Cafforn - Was- in- E%glmd Vig,
"Fhat the’ Szﬁers 0ueht to hold “of the
Chiéf’ Ebtd, sind not of the ‘Eldeft Si-

fter: © Amd the clofé" of it cémmands '

that the aforefuid Cuftoms  that " ée
ufed within our Reun of England ' #
£his Cafe," be Proclaind throughout our
Dimitition of Yteland,” and be there'ob:
Servéd. Tefte meipfo’ djmd' Weﬁmmﬁ
9 Febl- 2#h.- Reg. x4,
- Fk’o M“ fvlence “tis ﬁnmf'cﬂ that
this Statutm Hibswnid was no ‘mioté
thana’ @crtiﬁcatc of what Thc Cormzion
Lav-of - Enpland as-in that Cafe,
- which Fredand by thie origihal Con‘xpa&
was t0-be governed by. And thews
10 itiete;’ fhaf thcmoxe the Parliament
of England may bind Iredand, than
it wotlld have proved, that the Com-
monWedlth of Romie Was fubject to
Greete; ' 18, " after Rome had ‘received
the Law ‘of the Twelve Tabls, they
had fent to Greege to know what the
Law was, in fomc fpccml Cafe.

Tuz

o

i D

IRELA ND, &c.
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. TuE Stitute ‘calld Ordmatio _pro Ovdinatio pro
sz‘u Hibernie, ‘made at Nattznglmm&“’“ﬂ'hm%

thie 17th of Edward the Firft, and to
be found in Pulteis Collc&mp - pag:
76:-Edjt. Lond.. 1’.670. Was ceftamly

 never-"received  oFF of Force in Tre-

land. Thisis manifeft from the ‘yery
fith Arficlé of ‘that Ordlrmhce "{which
Prohibits the Fufbice of Ircland or others
2k King's Officers_ there, to Purchafe
Liand m that Kingdom, or within

 their vefpeltive Balliwicks without the

King's: Licénce; oii Pain of Forﬁ’zzfmes

. But that this has evéer been otherwile,

‘aitd thav the Lords Jaftices, and other
Officers hére have Purchafed Lands in
Treland, dt their own Will and Plea;
fiire, needs no Proof to thofe’ who
have the leaft Knowlcdge of this Coun-
try. Nor does it 1ppear by any’ In-
qulﬁtlon Office, ot other Record, that
any one ever meemcd on. that sAc-
count T

"MOREOVER tlms Ordmm‘zo 278
Smm Hibernie, is really in it '{elf No
A¥ of Parliathent; but meerly an Or-
dinance -of the King and his Privy
Conneil in Englind 5 which appcals as
well from the Preamble to the faid
Ordinance, as from this Obfczvatlon
“likewife, That King Edward the Fnﬁ
hcld no Parhamcnt in the 17th Year
R ot

e
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BapleA&,

 The CASE of.

of his Reign: Or if this were a Pay;.
ament, this Ordinatio pro Statn Hipey.
m#, is the only A¢7 thereof that i Ex:

tant : But ‘tis very improbable, thar

only this fingle Ordinance thould Ap-

ed together, -

pear, if any fich Parliament were caj].

THIRDLY, As to the Staple Act

2 Hen. 6.c, 4. which exprefl
Irglagzqﬁ and HW}’@ Opinion thereon,
The Cafe as we find it in the Year-

Books of Mich. 2. Rich. 3.
ch, 2. Kn, 3. fol, 11,
and Mich. 1 Hen. 7. fol. 3. i,S‘,ih'ﬂiQEt"

Merchants of tNUS: The Merchants of Waterford

Harerford’s
ale,

having Ship'd off fome Wool, and ¢
fign'd it to Stusce in F[zznders: thg ;ﬁfb
by ftrefs of Weather was put in ar Ca}z
- l15, where Sit Thomas wazzz"ts, Trea-
{urer of Callzs, feized the faid Wool
as forfeited, half to himfelf, and half
to the King, by the faid Statutes; here-
upon a Suit was commenced between,
the faid Merchants and the faid Treafir. -
rer, which was brapght - before al] the
Judges of England into the Esichequer
)an@bcr‘: The Merchants pleaded the
K;.ng§ Licenfe, to the Citizens of -
terford and their Succeflors, for carty-
ing Wooll where they pleafed; and
the Queftions before the ]udges, were
two, Viz. Whether this Staple Act binds
Ircland; And Secandly, #ether the
King

, IRELAND,- &c.-
King' could grant bis Licen{e: contrar
20 the Statute, and e[pecially where the
Statute gives half the Forfeiture 2o the
‘Difcoverer. AN
T uE firft Point only relates to our
prefent ‘purpofe s and herein -we find
in the aforefaid Year Book of 2. Rich.
31 fol. 12. to Report it thus; " Bf b
(in the Exchequer Chamber guosd Prs-
mam Queftionen dicebant quod Terr.
Hibern. inter (¢ habent Parliament. &
ommimodo Cur. prout in_Angl. & per
idem Parliamentum faciunt -Leges &
Mutant Leges & non Obligantur per
Statuta in Anglia, quia non hic habent
Milites Parliament: (and is not that
an unanfwerable Reafon?) fed hoc in-
telligitur de terris & rebus in terris ik-
Lis tantum efficiendo s fed Perfone
eorum [unt Subjelt. Regis & tanquars
Subject: erunt Obligati ad aliquam rem
extra Terram illam faciend. contra
Statut. ficut habitantes in Calefia Gaf>
coignie, Guien, &c. dum fueri Sub-
Jettis & Qbedientes erunt. [ub Admi-
‘ral. Angl. de re faét. fuper altum Mares
&> fimilit. Brev.. de Errore de Judicio
reddit. in Hibern. in Banco Reg. bic
in Angl. o o
I have werbatim tranfcribed this Paf-
fage out of the aforcfaid Year Book,

that I might be fure to omit nothing
- that
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that may givé the' Objedtion  its. fyji
weight; and all that I can anfwer to jF
- 1. THAT when the aforefaid Cafa
game afecond Time under the Confi-
deration of the Judges in the Exchequer
Chamber in Mich. 1. Hen. 7. fol. 3.
we find it reported thus. ~ Huffey, zhe
Chicf Fuftice, faid, That the Statutes
made " in England" fball bind thofe of
Treland, which was not much gain-faid
by the othér. Judges, norwithftanding
that [ome % them were of a contrary
Opinion 2he laft Terme in his Abfence,
How the Prefenceand Opinion “of the
‘Chief Juftice came to influence them
now, I leave'the Reader to judge.
2:°TH AT Brook in Abridging this
Cafe-of 'the firft of Hen. 7. fol. 3,
Tst. Parliament, Sec. oo: adds, 7a-
men Nota, That Ireland is o King:
dom by it felf, and bath Parliaments
of s own s intimating thercby, Thar
therefore " Huffey's Opinion hercin was
Unreafonable. L
3. THAT ‘tis manifet, if Huyfzy
imean by his Words, that 4/ A&sﬂ;}f’“
Parliament in' England thall bind Ires
land, it is dire@ly contrary to the
Judges' Opinion in the fecond of
Richgrd the Third, before recited 3
For within the Land of Trelend, they
are

IRELA ND, &

are all pofitive, That the Authority. of
the Parliament of England will not af-
fe€t us. They feem at the utmoftreach
to extend - the JurildiGtion of the.Zz-
&li/h Parliament over the .Subjects. of
Ireland, only in relation to their Ad-
ons beyond Scas, out “of the Reajm of .
Ireland, as they are the King of En:
gland’s Subjelts ; but even this. will
appear Unreafonable, when we con-
fider, that by the fame Argumentation,
Scotland it {elf may be bound by Fu-
glifb Laws in relation to their Fordign
Trade, as’ they are the King of Eng-

land's Subjetts, The (%uéﬁion is, Whe-

ther  England and Ireland be two dis
ftin& Kingdoms } And whether they
have cach their iefpeftive Parliaments s
neither of which will be denyd by
any Man : And if fo, there can beno
Subordination on ecither Side, each is
complete in its own Jurifdiction, .and

ought not to interfere with tother in
any thing.. If being the King of En-

gland’s Subjecis, be a Reafon why we
ought to fubmit to Laws (inrclation to
our Trade abroad, in' Places whete the
Parliament of England has no Jurifdi-

&ion) which. have not recesved our Af-

fent 5 the People of  England will con=
fider, -whether they -alfo arc not the
King’s Subjetls, and may thercfore by

" this
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 ThCistdf
this way of Reafoning) be bound by
Laws which the King may Aflign theny
-without their Affent, in relation tg

their Actions 4broad, or Foreign Trade ;.
- Or whether they had not been Subjeés
to the King of Frapce, had our Kings-

contimird their Pofleflion of that Coun.
try, and there kept the Seat of the
Mondrchy ; and then; had France Béen
ftronger than England, it might feem
that the Subje@s of thefe Kingdoms
might have becn bound by Laws made
at Parss, withbut their 6wn Conlent:
But let this Dofrine never be frien-
tion'd amongft the Free-born Subjedls
of thefe Nations.
- THus I have done with the Three
principal Inftances that are ufually
brought againft us, on the Strefs that
is laid on Englifp A@s of Parliament,
particularly Z\fdming Ireland.
THERE have Been othet Stafiites of

Telind in the Ordinances made in England for Ire-

Parliament of

England.

land, which may rcafonably be of
Force here, becdufe they wete made

- and affented to by our own Reéptefen-

tatives. ~Thus we find in the #hite
Book of the ‘Excbguef in Dublin, in
the oth Year of Edward the Firft, a

Wit fent to his Chancellot of Ireland,
Wwhetein He mentions Quedam Statuts
per mos de Affenfus Prelatorum Comitum

.Baro-

IRELAND, &c.

Buaromiim & Comnunitates Regninoftri
Hiberniz, -nigper apud Liricoln'dyqueen
‘dim alia Statutd poftmoduni apud Ebo-
‘yum fafta. Thefe' we may - fuppole
wete either Stitufes mad¢’ at the "Re-
“quelt of the Stdtes of * Treland;: to rex-
pliin to thewi the Commin  Law of
“Eingland 5 or it they wereintrodudtive
of “New Laws, yet they-might well
be of Force'in Ireland, being-Enacted
by the Afferit of our own: Reprefenta-
tives, The Lords Spiritualad Tem-
‘poral, and Cotmimons of - Trebamid's as
the Words dfére-mentionid -do-fhew :
And-indeed; tljefe‘\ ate. Ignﬁ'axicexé‘gdifar
from ‘making againft our Gf‘?'}mr,& thidt
X think nothing ¢in be nidre plainly

for us; for it ~_n‘1’aﬁifeﬁly1'-ﬂlg'Ws;'i thdt
the King and Parliament -of England

would not Enaé Laws to bind Ireland,
‘without the Coniurrence 6f the-Repre-
fentatives of this' Kingdom." -+ ™"
" FoRMERLY, when Ireland vwasbut
‘thinly Peopled, and the Eniglifh Laws
not fully currant in -all ‘Parts of ‘the
- Kingdom, ’tis probable thit thien thicy
‘conld not " frequently * affémble. with
‘conveniéicy or fafety to make-Laws
in their ‘own Pagiament at-houies

and therefore during the Heats ‘of Re-
‘bellions, or Confirfiori of*'thié: Times,
“they were forcedto Enag Laws i 2-

G gland
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the Records of the Tower of Londm,
Rot. Clanf. so. Edw. 3. Parl a.
Membr. 23. We find a Writ from the
King at Weftminfter, directed to Fames
Butler, Lord Juftice of Ireland, and
to R. Archbifhop of Dublin, his
Chancellor, requiring them to iffe
Werits under the great Seal ‘of Zreland,
to the feveral Counties, Cities and
Burroughs, for fatisfying the Expences
of thc Men of that Land, who Jyf
came over to ferve in Parliament
England. And in another Roll the
soth of Edw. IIl. Membr. 19. On

R

England, on-fome occafions; wasfound
din procefs of: time to; bevery Lrouble-
f{ome and;Inconvenient; and this. we
may prefume, - was; the. Reafon, . that
afterwards, owhien Times,, wgte ' more
fettled, - twe fell | again. -intooeur old
Track, and regular Courfe of Parlia-
ments_in out own.Country 5:and here-
upon the Laws afore-noted, pag. 4,
were Enadted, Eftablifhing that #o Latw
made i the Parbament of England
(hould be . of . Force in lreland, #ill it
was Allowed and. Publifbed -in Parlia-
ment beve, . - - oo :
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Zland. But then this was always by | ment of. England may bind Trelan s
.their - proper Reprefentatives : For we it muft alfo be allowed that the People
find that in the Reign of Edward the of Treland ought to have their Repre-

‘Third, and by what foregoes, ’tis plain ﬁﬂmﬁ;oé_, in"the Parliament of Eng-
it was {0 in Edward the Firft's Time) land, And this 1 believe we fhould
Knights of the Shire, Citizens and Buz- be Willirig mougﬁ‘:td embrace; but this
and Borougbs : Ofbflm% to ferve for b '. A PRI E

in Pariament in Englond, and have - Twuis fending. of Reprefentatives
fo ferved accordingly. . For amongft | out  of Ireland to the Parliament in

Complaint to the King by Yokn Dra
per who was chofen Burgefs of Cork
by Writ, and ferved in the Parliament

- Ihave faid ‘beforc, pag. 85. that Iggfﬁ?}l’ﬁﬁs
would only confider the morg Ancient ;55 %, .

Precedents that are offered to prove,bsi, naming

of England, and yet was denied his
Expences by fome of the Citizens,
Care was taken to re-imburfe him.
Ir from thefe laft mention'd Re.
cords, it be concluded that the Parlia-
’ ment

That Ais of England particularly™*

naming Irelapd, {hould bind us in this
Kingdom ; and indeed it were fuffici-
ent to ftop here, for the Reafon above
alledged.  Howeyer, I fhall venture to

G2 come




Aés inFavour

of Adventy-
Tets, 1641,
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“¢ome down Iower, and to enquire
“intd the Modern-Prccedents of Englifp
- Adts of: Patliament ‘alledged agaiirft us .
~But ftill with- this - Obfervation, - That
“tis thefe we complain againft as Inno-
'vations, and - therefore:they ‘ought not
‘to be brotight iti Argument againft us.

I dotherefore again affert, that before
the Year-164%. there was ‘noi Statute
made in' BHghund introdultory of a
‘New Lipw: that intérféred: Wwith "the
Right which'the People of Jreland havé

to make-Laws' for themfelves, exéept
‘only thofe' which we have:before nyen-
‘tion’d, and which we have difta¥d at
large, and fubmit to the Readers Judg-
ment. - el T LT
© Bur in'the Year 1641. and aftcr
wards in Cromwel’s time, ind fince
that, inKing Charles1l. and-againvery
lately in King Willians's Reign, fonie
Laws have been made in Ewngland to
be of -Force in. Ireland. But how this
came to pafs, we fhall now enquire. -
In the 17th Year of K. Charles I
which was in the Year 1642. there

~ were thiree or four A&s of Parliament

miade in England for incouraging Ad-
venturers to raife Money for the fpeedy
fuppreflion of the Horrid ‘Rebellion -
which broke out in Zreland the 23d of
O¢tober, 1641. The Titles of thefe Ads

w¢

T

IRELAND, &c.

we havein Pulton's Collections of Sta-
tutes: But with this Remark, Zhat
they are made of mo Force by the Alts:
of Sertlement and Explanation pafied
in King Charles Wstime in the Kingdom
of ‘Ireland. . Sé that in thefe'we are {o
far from -finding -Precedents for Eing-
Land’s Parliament binding Ireland, that
they plainly fhew, that the Parliament
of Ireland may Repeal an A& paficd
in England in relation. to.the Affairsof
Ireland. For.’tis very welk-known;

that Perfons who were to have Interefts,” .

and Titles in Ireland by virtue of thofe
Ads paficd in Fngland, areicut off by
the Aéts. of - Sestlement anid Explanati-
on. And indeed there is all the Rea-

fon in'the World that it thould be fo,

and-that ‘Aé&s made in a Kingdom by
the Legal Reprefentatives of the Peo-
‘ple, thould take place of thofe made
1n: another Kingdom. ° But however,
it: will - be faid, ‘that by thofe Ads ’tis
‘manifeft that England did prefume they
had fuch a Right to pafs-Aéts binding
Ireland, or clfe they had neverdoncit.
To which I anfiver, That confidering
the condition; Ireland was in at that
time, viz. under an horrid nseffme
Rebellion, flaming in every Corner of
the Kingdom ; ’twas impoflible tohave
" a Parliament of our own; yet it was
e e G 3

abfo-
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abfolutely . ‘neceflary that  {omething
ihould be done towards fupprefling
the Violences then raging amongft us:
And the only means could then be pra-

&ifed, was for the Parliament of En-

gland to interpofe, and do .fomething
for our Relief and Safety ; thefe were

the beft Affirances eould be had at that

jundture. . Bt :when the Storm was
over and the Kingdom quicted, . we fee
new Meafures were. taken im'a Legal
Parliamient of our own. ‘

Adts in Crom= . A s to what. was done for Jreland in

wel's Time.

thcParliameﬁtdeﬂgiaml,in’Cromwlk
Time, befides the Confufion and Irre-
gularity of all Proceedingsin thofe Days,
which -hinders: any ‘of them to be
brought into Precedent in thefe Times.
We fhall find alfo that then there were
Reprefentasives fent out of this King-
dom, who fate in‘the Parliament of
England, which then was only the
Houfé of Commons. We cannot there-
fore argue from hence, that Englund
-may bind us; forwe fee they allowed
us . Reprefentatives,  without which
they rightly conclnded, they conld not
-make Laws Obfigatory to s, :
I come now to King Charles the
Second’s Time, ‘and in it we {hall
find the following Englifh Statute

En:f.dé, in which the Kij gdom of Frelands
~psconcerned. - o '1"15115,

'
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T ue Firk is an A6 againft  Im-Cattle A,

porting Cattle from lreland or other

Parts beyond Segs. Tt was only Tem-
_ porary by 18 Ch. 2. c.2. but made
perpetual 20 Ch. 2. ¢ 7. and 32 Ch.

2. c. 2. This A& however prejudicial
to the Trade that was then carried on
between - Ireland and Emgland, does
not propetly. bind ws, more than it
does any other Country of the World.

87

When any thing is Imported and Land-

ed in Englapd, it becomes immediately
fubjet to the Laws thereof, fo thatv
herein we cannot be faid properlytobe
bound, ‘ , T

and 22 and 23 Ch. 2, c. 26, &c. do
pofitively bind Ireland, But there has
never been an Occafion of Exccuting:
it here; for I have not heard that a
Rood of Tobagcco was ever planted in
this Kingdom. But however that takes
not off the Obligation of the Law:
"Tis only want of our Confent, that
I urge againft that, I {ce no more
Reafon for fending a Force to trample
down an Acre of Tobacco in Ireland
by thefe Statutes, than there would be
for cutting down the Woods of Shelela,
were there an A& made in England
SR G4 againdt

SEc ox«x;DLY,, ,ﬂ tt;é A&s "' égainﬁTOBéC;o' A&.
Planting Tabacco in England and Ire- .
land 12 Ch. 2.c. 34.and 15 Ch. 2.¢.7,
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- againft"our Planting or having Tim-

ber. T oo Linloooo e

Navigation  ~ THIRDLY,; The. AT farenconrage-
A&,

prefs Name, sheations'and. binds Jre-

land s andby the laft Claufe in the A&
obliges ‘a1l Ships belonging thereto im-
porting any Goods ™ from" our Foreign’
Plantations to touch firflt at England.

Note, Expart- * F OU R 2 He ;- The. Ads prohibiting
ing Wool  the Expoftation of’ Wool from: Ire-

from Ireland,

is made pcna]lﬂlﬂd, to aﬁy COLllitr)? ‘Cxtept tO E?Zg- ‘

by the ;’r}/{ﬁn o l_::'mq’, do flikcxyv_i’f? ﬂraﬂgly bind us, and
c.2.28 rien.g By the 12 Char. ‘2. c. “32:.it was made.
S i Pl on s iy e oo
areobfolete: AT Ey S 10. L : ony. -
Theliéc;may . - Tothefe 'thj_:'ccﬂlaﬁﬁ Ads, I inuft can-
thetx Bl © fqi”s; ‘I have'nothing to urge, to. tike off.
¢. 10. %13 their Efficacy 5" mame 15 they do moft
#e4 certainly, and bind us fo, as-wé do not
tranf@refs them. | But -how  rightfully
they do this is the mattct in Quettion.
This I'am’ fure of, that before thefs
Aas in King Charles .the. Second’s
Tire, -(the eldeft of which is not over
thirty {Cecn Years) thereiis not onepofs-
08 firll Precedent . to. :be miet with in
all the : Stature Book; 'of an Englif
At binding the Kingdom of Ircland.
And on this Account we may venture
to affert, That thefe are at leaft Danpus.
#0715 on'us,as not being warranged by any
former Precedents, . And

ing Shipping -and Navigation; by ex-.

IRELAND, &c.

_AND fhall Proceedings only of Thirs
3y Seven Tpars flanding; be urgd a-
gainft a Nation, to deprive them of the
Rights and Liberties which they En-

" joy’d for Five Hindred Y ears before,and

which were Invaded without and againt
their Confent, and from that day to.this
haye been conftantly complain’d of?
Let any Znglifp Heart thar ftands fo
Faftly in Vindication of his own Rights
and ZLisberties, anfiver this Queftion,
and 1 have done. -- - |

89

1 am now amivd at our 'P_r_efcntgp%}gh aas

. ' ' in e~

Days, under the Happy Government of ., dﬁfwK. ”
His Majefty King. #2liam the Third ; willam’s

and 1 am forry to reflect, That fince the Rog™

late Revolution in thefe Kingdoms,
when the Subjetts of Emgland have
more ftrenuoufly than ever Afferted their
own Rights, and the Liberty of Parlia-
ments, it has pleafed them to bear har-
der on their Poor Neighbouys, than hag
ever yet been done in many Ages fore-
going. Iam fure what was then done
by that Wife and Juft Body of Senators,
was perfetly out of good Will and
Kindnefs to us, under thofec Miferies

“which our Afflited Country of freland

“then fuffered, But I fcar fome Men
_have fince that, made ufe of what was
then done, to other Purpofes than at
_firft intended. Let us now fec wl;lgt
! i ‘ that




95

Adt forthe
Proteftant
il Clergy.

The CAsE of &

that was, and confider the Circumftan~

ces under which it was done.

* In the Year 1689, when moft of
the Proteftant Nobility, Gentry, and
Clergy of Ireland, were driven out of
that Kingdom by the Infolencies and
Barbarities of the Irifp Papifts, who
were then in Arms thronghout the
Kingdom, and in all Places of Autho-
rity under King Fames, newly return’d
to them out ‘of Framce ; the only Re-
fuge we had to fly to was in England,
where Multitudes- conrinued for many
Months, deftitute of all manner of Re-
lief, but fuch as the Charity of En-

Lland afforded, which indeed was very
Muntficent, and never to be forgotien.

* THE Proteftant Clergy of Ireland,
being thus Banifh'd from their Benefices,
many of them Accepted fuch fimall Ec-
clefiaftical Promotions in Emgland, as
the Benevolence of well difposd Perfons
prefented them with.  But this being
diretly contrary toa Statutc in this King-
dom, in the 17 and 18 of Charles the
Second, Cap. xo. Intituled, An A5 Sfor

Difabling of Spiritual Perfons, from

holding Benefices or other Leclefiaftical
Dignities in England or Wales, and
i Ireland at the [ame time. The Pro-
teftant Frifh Clergy thought they could

not be too fecure in avoiding the Penal-

vy

IRELAND, &c.
ty of the laft mention'd A&, and there-
fore apply’d themfelves to the Parlia-
ment of England, and obtain'd an Aé
in the firft Year of King #7liam and
Quicen Mary, c. 29. Intituled, An At
or the Relief of thé Proteftant Irifh

Clergy. ~And this was the firft Attempt )

that Was made for Binding Ireland by.
an A& in Encgldn‘d,‘; fince his Majefty’s.
Happy Acceflionto the Throne of thefe
Kingdoms. - :

st

. APTERWARDS in the fame Year,A& agind

R » -~ Commerce
and fame Seffion, Chap. 34. there paf yich France.

fed an A& in England, Probibiting all *

Lrade and Commeree with France, both
from England and Ireland. 'This alfe
binds Ireland, but was during the Heat
of the War- in that Kingdom, when
’twas impoflible to have a regular Par-
liament therein, all being in the Hands
of the Irifb Papifts. Neither do we
complain of it, as hindring us from
correfponding With the King’s Enemics,
for ’tis the Duty of all Good Subjeds to
abftain from that, But as Seotland, the
the King’s Subjeéts, Claimsan Exemp-
tion fromall Laws but what they Affent
- 20 in Parliament; {0 we think this our
Rightalfo. = AR

WHEN the Banifl'd Laity of Ire-.

-dand obfervd the Clergy thus careful to

fecure their Propertigs, and provide for

thc
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the worlt as well as .they.could in thas.
Jun&ure, when no other means coulq’
e taken by a Regular Parliament in.
Lreland; they thought itlikewife advife.
able, for them to do fomething in re-,
Iation to their Concerns.~ And accords,

A& for Seco- ingly they obtain'd the A& for the ber--
s of e {07 Sectwity and Reljef, @/;/ge;r;%
land. Jefties, Proteftant Subjects of. Ireland,
King Fames's Irifp Parkiament at Diyb.-
“oe o dimyand all A6fs and Attainders done
. by them, are declared vaid, *Tis like-
» wile. thereby Enated, that no Prote-
ftant’ fhall fuffer any Prejudice in his
Eftate or Office, by reafon of his ab.-
fence ont of Ireland,. firice foe;azzzﬁé}f
25+ 1685, ;and that:there fhould be a
Remittal of the King’s Quit-Rent, froih
25, Lecember 1688. to the end of the
@Vari ‘Thus the Eaity thought them-
felves fecue, - - o
- ~AND we cannot wonder that duriné
the Heat of a Bloody War in this Kine-
dom, when it was impoflible to Y(S‘e,cu?é
qgg.gﬂarcs and Propetties by a Regular
Pan{;ammt of our own; we fhould
hgvg‘ Xtcourfe to this- Means, as.the
oaly, which then could be had,  We
concluded with our felves, that when
we had obrained thefe Ads from the
Parliament in England, we had gone a

2y © great

f

IREL AND; ‘&c.

“great Way in°fecuring the like Ads'to.

:be. pafled in ‘a- regllar Parliament in
“JTreland, whenever it Thould pleafe God
to reséftablifh us in ‘our own Country:
For we.well kriew o#r own Conftitution
ander Poynings Law, That no’ At
‘conld: Pafs in the Parliament of Ireland
Ll approved of by the King and Privy
Council of England. And we knew
likewife, That all the Lords and others
'of His Majeftics' Privy Council in £zng-
fand are Members -of ~the “Lords “or
"Commons Honfe of Parliament there.
And'that by obtaining. their Aflent to
A&s of Parliament in Favour of.the

il7ifh Proteftants, “they had in aumanner

presengaged their Affent to the likeBills
avlien they fhould hereafter come before
themas Privy Councellors, -in order to
e pegularly tranfmitted to the Parlia-
mient ‘of Ireland; there to be pafied into,
Laws of that Kingdom. But inftead of
all this, - to.meet with another: Conftru-
&ion of “what was donc herein, and to
have it:pleaded againft us as'a Precedent
of'out Submiflion, and abfolute’Acqui+
efcence inthe Jurifdition of the Par-
liaments of England overthisKingdom,
is'what we complain of as an Invafion
(we humbly conceive) of that Legzfla-
#zve Right “which. our Parliantent. of
Lréland, - claims within this Kingdom.. .
S THE
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A&appointing T HE next A& pafS'din the Parliament
new Oaths. ~ 0 England, Binding Ireland, is- that

IRELAND, &c. . 95

Money to a Man when I pleaf?, and
think it convenient for me; this does

for Abrogating the Oath of Supremacy
in Ireland, and Appointing other Oaths,
3 and 4 Wiliam and Mary, c. 2.-To
this the Parliament convened at Dubii,
Anno. 1692. under Lord Sydney, and
that likewile 4mne. 1695. under Lord
Capel, - paid an intire Obedience, .And
by this {tis alledged) we have giveniup
our Right, if any we had, and have
for ever acknowledged our Suberdina-
tion to the Parliament of England. But
let us a little confider the Force of this
Argument. ' -
I readily grant, that this and the other
fore-mentioned -Aéts in England fince
the Revolution, when they were made,
were look’d upon highly in our Favour,
and for our Benefit; and to them as
Jich, we have conform’d our Selves.
Bur then, inall Juftice and Equity, our
Submiflion hercinisto be deemed purely
wvoluntary, and not at all proceeding
from the Right we conclude thereby
in the Legiflators. - If 4 Man, who has
no Furifdiclion over me, command me
1o do a thing that is pleafing to me, and
I doit; it will not thence follow, that
thereby he obtains an Authority over
me, and that ever hereafter I muft Obey
him of Dazy. 1 voluntarily give my
Mo-

not Authorifc him at any time to coms-
mand my Money from me when Je
Pleafes. If it be faid, this allows Sub-
jects to Obey, only whilft ‘tis conveni-
ent for them 5 I pray it may be canfi-
dered, whether any - Mcn obey longer,
unlefs they be forced to it; and whether
they will not free themfelves fiom
this Force as foon as they can. . “Tis
impofiible to hinder Men fiom de-
{iring to free themfelves from Unes-
[i7efs, “tis'a Principle of Nature, and
cannot be ergdicated. If Submitting
to an Inconvenience be a /&f§ Evil than
‘endeavouring to Throw it off, Men
will Submit. But if the Inconvenience
grow upon them, and be grearer than
‘the hazard of getting rid-of it, Men will
offer at-putting it by, let the Statefiman
or Divine fay what they can..
- Bur Lihall yet go a litrle further,
-and venture to affert, That the Right
of being fubjett Only to fuch Laws to
~which Men give their gz Canfent, s
Ao inherent to all Mankind, and -foun-
ded on fuch Immutable Laws of Nature
‘and Reafon, that 'tis not to be Alien'd,
or. Given up, by any Body of Men
~whatfocver : For the End of all Govern-
" ment and Laws, being the Publick
- Good
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Good of the Commonwealth, in the
Peace, Tranquility and Eafe of every
Member therein; whatfoever Act is
contrary to this End, ‘is in it {elf void,
and of no effe@: And therefore for a
Company of Men to fay, Lez us Unite
our [elves imto.a Society, and let us be
abfilutely Governd by fuch Laws, as
fitch a Legiflator, without ever Conful-
zing us, /fezll devife for us: ’tis always
to be underftood, Providedwe jind
them for our Benefit: For to fay, We
will be Govern'd by thofe Laws, whe-
2bér they be Good or Hurtful to ms, is
abfurd in it felf: For to what End do
Men joyn in Society, but to avoid Hurt,
‘and the Inconveniencies of the State of
Nature? R UL
MOREOVER, I defire it mdy be
‘confidered, whether the General Appli-
cation of the Chief part of the fri/b
Proteftants, that were at that time in
London, to the Parliament at #eftmin-
fter, for obtaining thefc Laws, may not
be taken for their Confént, dnd on that
Account, and no other, thefe A&ts may
acquire their Binding Force.  1know
very well, this cannot be look’d upon
as a Regular and Formal Confent, fuch
as might be requifite, at another more

fayourable Jun&ture: But yet it may be

taken Zalys qualis, as far as their Cir-
cumftances

IRELAND, &..
eumftances at ‘that timie would allow;
*till 4 more convenient Opportunity
might prefent it felf.

I am fure, if {fome fuch Confiderati-
©ns as thefe, may not plead for us, we
are of all his'‘Majefty’s Subjeéts the moft
Unfortunate: The Rights and Liber-
#ies of the- Parliament of ZEngland
have received the greateft Cotroborati-
ons fince his Majefty’s Acceflion to the
Throne ; dnd {0 havé the Rights of
Scotlands but the Rights of the Pedple

of Ireland, on the other®Hand, have . . -

received the greateft Weakning under

his Reigr, by our Submiflion {as tis .-~ - i

57

,al'-lcdg‘cd)“ to tthC Laws that h&v’é bcen S

‘mnade for dis.

- THIs certaiitly wds #iot the Defign

of- his Majefty's Glotious Expedition
into thefe: Kingdoms s That; - we are
told by himfelf (whom we ¢annot pof-
fibly miftruft)} was to affert the Rights
and Libertics of thefe Nations; and
we do hambly prefame that his Ma-
jefty will be gracioifly pleafed to per*
mit us to enjoy the Benefits thereof:

‘ANp thus 1 have done with theqm opinioss
As to the ofthe Law s

Fourth Article propofed.

Eifth, viz. The Gpinions of the Learn-2
ed in the Liaws relating to thes Matter
tis in a great Meafurc difpatch’d by
what 1 have offered on the Fourth

H Head 3

[LREEI




‘ Head; I fhall therefore be the mort
brief thereon. AndI think indeed the
only Perfon of Note that remains to
frifcr: Cc];"if g’[u'- be confidered by us, isthe Lord Chief
Opinion. . dit: Juftice Cook, a Name of great Vencra-
cuf¥d. tion with the Gentlemen of ' the Long
Robe, and therefore to be treated with

all Refpe& and Deference. -
- I his Seventh Report in -Calvin's
Cale, he isproving, that Treland is a
Dominion {eparate and divided from
England 5 for this he quotes many Au-
(s) 20 2.6, 8. thoritics. (2) out of the Year-Books and
ré:alfémgms Reports ; and amongft others, he has
328.6. »5. that which 1 have before-mention’d,
20 OEI:z- Dyer.pag. o1. 2 R. 3. £ 12. which he
Plowd, Com, tranfcribes in this manner, Hibernia
360, babet Parliamentum, & faciunt Leges
& noftra Statuta non ligant cos, guza

non mittunt Milites ad Parliamentum ;

and then adds, in a Parenthefis, (which

is 10 be underftood, unlefs they be fpe-

cially named) fed Perfone eorum _/521?

Jabjecti Regis ficus inhabitantes in Ca-

lefia, Gafeonia, & Guyan. The firlt

thing I thall obferve hereon, is the chy
snfasthful and broken Citation of this

Paflage, as will manifeftly appear by
comparing it with the true Tranfeript T

have given thereof before, pag. oI.

Were this all, “twere in fome meafure
pardonable. But what cannot be cx-

cufed,

IRELAND, &t.
cufed, is'the unwarrantable Pofition in
his Parenthiclis, without the leaft Co-
lour or'. Ground ' for it ‘in his Text.
Heréin he coricludes dowh tight Magi-
fterially, ‘So it muft be, this is my Defr-
nitive Semtelees as if his plain Affer-
tiom, Without any ozher Reafon, ought
to prevails nay, even  point Blank
againft the itrefiagable Reafon of the

.Book he quotes. I confefs in another

place of Crlvin's Cale, viz. Eol. 17. b.
he gives this Affertion a Coloyr of Rea-
fon, by faying, That the Irdlaid be 2
difpinct Dominion from Englatid,. yet
the Title thereof bemmg by Cotiquett,
the fame by Fudgment of Law mikht
by exprefs WWords be bound by the Par-
liaments of England. How far Con-
queft gives a- Title, we have “enguired
‘before : But 1 would fain know, what
Lord Cook meansby Fudgment of Law :
‘Whether ‘he means the Law of Na-
ture and Reafin, or of Nations; or
the Civil Laws of our Commonwealthss
in none of which Senfes, I conceive,
will he, or any Man, be ever able to
make out his Pofition.
. * 1s the Reafon of Englands Parlia-
ment not Binding Ireland, Becaufe we
do mot fend thither Reprefentatives ?
And is the Efficacy of this Reafon
taken off, by our being Named in an
H 2 Ei-
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Englifh A& Why. fhould fending
Reprefentatives to - Parliament, bind
thofe that fend them ¢ Meerly becaufe
thereby the Confént of. thofe that are

>

‘bound, isobtain'd, as far as thofe fort

of Meetings can poflibly. ‘permit ;

which is the very Foundation. of the
Obligation of all Laws. And is Ire-
land’s being Named in an Englifly AG
of Parliament, the leaft Step towards
obtaining the Confént ‘of the Pesple of
Ireland 2 1f it be not, then certainly
my Lord Cook's Parenthefis is to no
puipofe. And ‘tis a Wonder to me,
that {0 many Men have run upon this
vain Imagination, meetly from the Af
fertion of this Judge : For 1 challenge
any Man to fhew me, that-any onc fe-
fore him, or any cn%ﬁizm, but from
him, has vended this Doctrine : And if
the bare Alfertion of .a Judge, fhall
bind a whole Nation, and diflolve the
Rights and Liberties thereof, we fhall
make their Tongues very powerful,
and conflitute them greater Lawgivers
than the greateft Senates. I do not fee
why my Denying it, thould not be as
anthentick as his affirming it. “Tis true,
he was a great Lawyer and a powerful
Judge; but had no more Authority to
make & Law, than] or any Man clfe.
But fome will fay, he was a Lcarned

- Judge,

. Reafon and Equity.

IRELAND, &c.

udge, and may be fuppofed to have
%ffﬁn for his yI’cﬁt:ion. Why then
does he not give it us? And then what
he afferts would prevail, not from the
Authority Zf the Perfom, but from the
Force of the Reafon. The moft Learn-
ed in the Laws have no morc Power to
make or alter a Conftitution, than any
other Man ; and their Decifions fhall
no farther prevail, than fuppoftcd by
I coriceive my
Lord Chief Juftice Cook applyd him-
felf fo wholly to the Study of the
Common Laws of England, that he
did not enquire far into the Laws of
WNuature and Nations ; if he had, cet

‘tainly he could never have been guilty

‘of fuch an erroncous Slip 5 he would
‘haye feen demonftrably, that Confent
only gives Humane Laws their Force,
and that therefore the Reafon in the
Cafc he quotes is unanfwerable, Qwa

non mittant Milites ad Parbamentum.

Moreover, the Affertion of Cook m
this Point is direétly contrary to the
whole Tenour of the Cafe wh.uch he
cites :- For the very AQ of Parliament
on which the Debate of the Judges did
arife, and which they deemed not to
‘be of Force in Ireland, paxticularly
names Ireland. So that here again
Loxd Cook’s Error appears moft pl"at‘;::
' | H 3 ¥

[O1-




;102; .

- The CaAsg of -

ly. - For this I refer to the Report, as I
have exadtly delivered it before, pag. 9o, -

91. bywhich it appears clearly to be
the unanimous Opinion of all the
Judges then in the Zxchequer Chamber -
That withinthe Land of Ireland, the
Parliaments of , England have no Ju-
rifdiGtion, whatever they may have
ovet the Subjeds of Ireland. on the,
%m Seas ;.. And the Reafon is given,

Quia Hibirnia non mittit Milites ad

Parliamentum in Anglid. 1
- 'Tuis Affertion likewife is incon-
fitent  with himfelf in other Parts of
his Works. He tells us in his 4th Inft,
pag. 349. That ’z‘z'quzg'n' that not only
Kimg John (as all Men allow) bug
Henry the Second alfo, the Father of
King John, did Ordain and Command,
at the Inflance of the Iith, That fuch
Laws as bad been in England fhouid
be obfirvd, and of Force in Ircland,
Hereby Ircland ety of it folf a di-
Seinit Dominion, and no part of the
Kingdom of England, was to  have

Parliaments bolden there as inEngland.

And in pag. 12. he tells us, Thar
Henry the Second fint” o Modus into
Ircland,  direiting them how to hold
their Parliaments. But to what End
was all this, if Ireland neverthelefs
were fubjed to the Parliament of . -

Zland 2

IRELAND, &c. 103

glnd 2 The King and Parliaments qf
thefe Kingdoms are the fupream Legi-
flators s If Treland be fubje& to Two,
(its Own, and that of England) it has
Two Supreams s 'tis not impoffible,
but they miay Ena& differens or con-
trary San&tions 3 Which of tlle?c thall
the People obey? He tells us in Cal
win’s Cale, Fol. 17. b. That if aKing
hath aChriftian Kingdom by Conquel,
as Henry the Second had Ircland, afier
King %ohn;_ bad given to them, being
under his Obedience, and Subjection,
the Laws of England for the Govern-
ment of that Country, 70 [ucceeding
King could alter the {ame without Par-
Lament. Which, by the way, {eems
dire&tly contradictory to wl}at he fays
concerning Ireland, fix Lines below
this laft cited Paffage.  So that we may
obferve my Lord Cook enormoully fran-
bling at every Turn in this hI’omﬁ. B
" Tmnus lhave done with th1§ Rcvc«gt mton;dofg'
rend Judge; and, in him, with the other, Judges,
only pofitive Opinion againft us. lireland.
(hall “now confider what our Law-
Bqoks offer in our Faveur on this
Point. R

T o this purpofe we meet 2 Cafe
fully oppofite, reported in the Year-
Baok of the zoth of Henry the 6th,

H 4 Fol.



104 The Chse of .
Fol. 8. between one Fobn Pilkington,
and one 4. o

é;ligipg;m “Pilkimgton brought a Scire Fasias

AL

againft 4 to fhew Caufe, why Let-
ters Patents ‘whereby ‘the King had
granted an Office i fredand to the faid
4. thould not be repeal’d, fince the
faid Pilkington had the fame Office
granted to him by former Letters Pa-
tents of the fame King, to be occu-
pied by himvelf or-his Deputy. Where-
iiponr A. pleaded, That the Land of
freland, Time out of Memory, hath
been a Land feparated and diftin@ from
the Land of Ewnglend, and Ruled and
Governed by the Cuftoims of the fame
Land of  Ireland. That the Lords of
the fame’ Land, which are of the
King’s Gotincil, have ufed from Time
to Time, in the Abfence of the King,
to Ele&t a Fuffice, who hath Power to
pardon and punifh all Felans, ¢b¢. and
to call a:Pdrliament, and by the Ad-
“vice of theLords and Commonalty to
-make Statutes. He alledged further,
‘That a Parliament ‘was. Afflembled, and
that it wis Ordair’d - by the (id Parlia.
{+) This ment, (2) That every Man who had
fnfisd:; e “an Office within the {3id Land, before
mongft tle 4 ceitain Day, fhall occupy the faid ‘OF

Nu: of .

shote that arc | -~ fice
oft duringthe long Intervals of our Iniff ‘Acks,
o ke gl%.’?“‘ 118 Years, .  Rotedbefore, prg-Gg:

el

IRELAND, &c. * 10§
fice by himfelf, otherwife, he fhonld =~ -
forfeit.  He thew'd that Prlkington oc-
cupied by a Deputy ;5 and that there-
fore his Office was void, and that the
King had granted the faid Office to
him the faid 4. Hereupon Pilkington
demurrd in Law ; and it was debated -
by the Judges, elverton, Fortefiue,
Portington, Markpam, and Aftongh,
whether the f{aid Prefcription in Rela-
tion to the Stare and Government of
dreland, be good or woid in Law.

Zelverton and Portington held the Pre-

Lcription woid. But Forteftue, Mark-
pam, and Afcough held the Prefcri-
ption good, and that theLetters Patents
made to 4. were good, and qught not
to be Repeald. And in this it was
agreed by Fortefiwe and Portington,
That if a Tenth or Fifteenth be grant-
‘ed by Parliament in England, that fhall
not bind Ireland, although the King
fhould fend the fame Statute into Ire-
Jand under his Great Scal ; except they
in Ireland will in their Parliament ap-
-prove its Becaufé they have not any
Commandment by Writ to come to the

Parliament of England : And this was

not denied by Markbam, Telverton, ar

Afcough.

' THE
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Medunts of T ug Merchants of Waterford's Cafp
@’.’fws which T have obferved before, pag. oo;

as reported. in the Year Book of thy
2d of Richard the 3d fol. 11, 12,.is

notorious on ‘our behalf, but needs not-

. be here repeated. : A
,}”"f;.fé‘g’ TrE Cafe'of the Priorof Lanthony
' in Wales, imentioned by Mr.. Prysi
againtt the 4th Inft. ch.. 76. p.. 313,
is ufally cited againft us. © But I con-
ccive ‘tis {o far from proving this, thae
‘tis very much in our behalf. The
Cafe was briefly thus. - ‘The Prior of
Lanthony brought an A&ion in the
Com:. Pleas of Ireland againft the Prior
of Mollingar, for an Arrear of an
Annuity, and Judgment went againft
‘the Prior of ‘Mbllingar ; hereon ‘the
Pricr of Mollingar brought a Writ of
Error in the King’s Bench of Iréland,
and the Judgment was affirmed. Then
the Prior of Mbollingar appeald to the
Parliament in Jreland held s Hen. .
before Fames Butler Earl of Ormond,
and the Parliament reversd both Judg-
~ments. The Prior of Lanthony remo-
yed all into the King's Bench in Eng-
band 3 but the King's Bench refufed to
intermeddle, as baving no Power over
what paffed in the Parliament of Ire-
land. Hereupon the Prior of Lanthony
Appealed to the Parliament of Eng-
| band.

[
B

)IREL;AN?D, &e. . foy

land.  And itdoes not appear by the l
Parliament "Roli () that any thing () RetBor.
was done on this' Appeal ;:all that isyp,
cntred being only the Petition. itfelf at
the end-of the Rell. ¥id. Pryn againft
Chﬂp. 76, P. 3 2 T
. N o w-whether this be a Precedent
proving the Subordination of .our: Iriff
Parliament to that of England, 1leave
the Reader to judge. To mie it feems
the clear Contrary. . For fitft we may
obferve, the King's  Bench in:England
abfolutely difclaiming any Cognifance
of what hath paffed in- the Parliament.
of Ireland. And mext we may obferve,
"That nothing at'all was done thercin °
upon the Appeal to the Parliament of
England: Certainly if the Parliament
of England had thought - themfelves
to have a Right to enquire into this
Matter, they had {o done, one way or
tother, and not left the Matter unde-
termined and in fufpence.
Tr has ever been acknowledged that Argument

the Kingdom of Jreland is infeparably fom Acts of
annexed to the Imperial Crown of £7- and Recogri:
gland. . The Obligation that our Legi- fonpalidiy

{lature lies under by Poyning’s ALF 1 o el
H. 7. c. 4. makes this' Tye between
the two Kingdoms indiffoluble. And
_ 'we muft ever own itour Happinefsto be
thus annexed to England . And that

+
e it i i b
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the Kings.and.Queens of Englandare

" by undoubted Right, ipfp faits Kings
" and Queens of Ireland. And from-
- hence we may reafonably conclude;s

that if.any Aés of. Parliament made*
in England, thould be of Force in Ire--
land, before they are Received there
in-Parliapfent, they fhould be moze
efpecially fuch Aés as relate to the Swc-
ceffioyf and. Settlement- of - the Crown,
and Recognition of theKing’s Titlethere~
to, and the Power and Furifdiction of
the King. - And yet we find in the:
drifb Statutes, 28 Hen. VIIL c. 2. A
ACE for the Succeffion of the King:
and Queen Ann. and another, Chap. 5.
'declating the King. to- be Supreans
Head of the Church of Ircland; both
which Aés had formerly palsd in the
Parliament of England, ~ So likewife

-we find amongft the Jriff Statutes,
ACEs of Recognition of the King’s

Titleto Ireland, in the Reigns of Henry

- the Eighth, Queen Elizaberp, King

James, King Charles the Second, King
William and Queen Mary. By which
it appears that frelund, tho' annexed to
the Crown of England, has always

giflative Aufhority on Earth, - *Tho’tis
1o be noted, thefe Englifh Afts rela-
ting to the Succeflion, and, Recogniti-
on of the King's Title, do particulaily
Name Ireland. T

IQ%

A's the Civil State of Irelend isthusirelmd'sStata

Abfolute within: it felf, o likewife iSipdependent,

our State Ecclefinflical, This is mani-
fett by the Camons, and Conffitutions,
and even by the Articles of the Church
of " Ireland, which differ in fome things
from thofe of .the.Church.of England.
And in all the Charters'and Grants of
Liberties and . Immunities to dreland,
we ftill find - this, That Holy .Church
Joall be Free, &c. 1 would faisi know
what is meant here by the Word ‘Free :
Certainly if our Church be Free, and
Abfolute within it {elf, our State muft
be.fo likewifes for how our Civil-and
Eéélqﬁéﬂi@ql:ﬁpvcrnn;exlt is riow in-
terwoven, every Body knows: - But 1
will.not enlarge pn. this Head, it fuf:
fices-only to hintit; Ifhall detain my

 felf to our Civil Govermments: -1 o

~ANOTHER Argument againdt the Arzumens

Parliament - of England's Jugifdiétiqn
over Ireland, I take from a Record in
Reyley's Placita- Parliamentaria, page

froma Recond

.3,
Rgs{!.

been look'd upon to be 3 Kingdome s 69.tothis Effect, (2) In the 14th Ot Ed-(4) 14 845

Co{ng{eﬂ{ Within it _ﬁ{lﬁ and to haveall teardthe Second,the King f@t‘h'xsl,ctt,crsi’*:’};‘- Memh.
Jurildiction to an Abfolute Kingdom, ‘Patents to the Lord Juftice of Jrelawd,
‘belonging, "and Subordinate to no f.c. " letting
= giflative -
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letting him. know, that *he' had beey
moved by his Parliament at Weftmiy.
Sfer; that hé would give Order that the
Irifly Natives-of Ireland, might enjoy
the Lawsof England concerning Lifs

and Member, in a5 large and ample

Objeétion
draws froma

+ manner as the Englifh-of Ireland -ei-

joyd the farne. This therefore theKing
gives in Commandnient, ahd orders
accordingly, by thefe "his Leétters Pa:
tents.. From ' hence; I fay, “we may
gather, That the Parliament of E#g-
land did not then fake upon them ‘to
have any Furifdiction in Iréland, (for
then they would have madea Law for
Ireland to thisEffedt) but inftead there-
of,  they apply to the King, that he
would interpofe his ‘Commands, and
give' Direttions that this grear Branch

of 'the’ Common Law -of - England

thould be ‘put in Exectition in Irelznd,
indifferently to all the King’s Subjefts

there, purfuant to the Original Compact -

made with theim on their firft Submifs
fion to the Crown of ‘England. -
- LET us now confider the great Ob-

Writ of Error. je@tion drawn from ‘a Writ of - Error's

lying from the King's Besich of  Eng-
land, on a %xdgmcnt given in theKing's
Bench in Ireland; which proves ( as

‘tis infitted @n ) that there is a Sybordi~
nation of Ireland to Erfgldnd;. and
o v that

IRELA ND,. &
that if “an inferior Court of -Judicature
in England,-cap thus take cognizance
of, and over-rulethe Procecdings in the
like: Court of Treland; it will follow,
that'the Swpreams Coust of Parligment
in England may do the fame, in, refa:
tion to the Prockedings of :the’ Goutt

of Paxliament in Ireland, -

»

5 L muft be confelfd that this :kia&i

been the conftant Prattices and it
{eems to be thegreat thing that induced
my Lord Cook to believe, that ah A&

- ©of Parliament in. England, and menti-

oningor including Zre/and {hould bind

~ here,  The Subordination of Trelend

to England, he feems-to infer fram
the Subordination' of the King’s: Bench
of Ireland, to the King’s Bench-of En-

. gland. But to this I anfver: .

- 1. THAT tis'the Opinion of fe-
veral Learned in: the Laws of Ireland,
That this Removal of a Judgment from
the King’s Bench of Ireland, by Writ
of  Error, into the King’s Bench of
Lingland;- is founded on an A& of Par-
liament -in Ireland, which is lof
amongft a great Number, of 'other Adts,
which we want for the fpace of 130
Yedrsat onetime, and of 120 at ano-
ther time, as we have nored before,

pag. '65. But it being -only a General
Tradition, that there was tuch an Aet

~ ' : of

kX
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of our Parliament, we only:Sffer itas
a Swrmife, the Statute it {elf does nor

appear. SRR
2. WHERE a Judgment in Treland
is removed, 'to 'be revers'd. in England,
the Judges in.England ought and al-
ways do judge, according to the Law
and Cuftoms-of. Jreland, and not ac
cording to the Laws and Cuftoms of
England, any otherwife than as thefe
‘may be of Force'in Iraland; but if in
any thing thc two Laws differ, the
Law of JIreland muft prevail; and
guide their Judgment. And therefore
in the Cafe of one Kelly, removed to
the Kihg's Bench in England, in the

- beginning of King Charles the Firft

one Error was aflign’d that the Precipe
was of Woods and Underwoods, which
is a manifeft Error, if brought in En-
gland ; but the Judges finding the Uf
to be Otherwife in Ireland, judged' it
no Error. Soin Crook, Charles, fol:
s11.. Mulcarry verf. Eyres, Error was
afligned for that the Declaration was
of one hundred Acres of Bigg, which
is.a Word not known in England s
but *twas faid, it was well enough un-
derftood in Ireland, and fo adjudged
no Error. R '
FroMm whence, I conceive, *tis ma-
nifeft, that the Juridition of the
Kings

~ IRELAND, &c
King's Bench in England, over a Judg:
ment in the King’s, Bench. of  Ireland,
does nét proceed from any Subordina-
tion of one Kingdom.to the” others
but from {ome, other Reeafon, whichwe
fhall endcayouy, to.make, out. .~

" 3. WE have before obfrved, That

s e by

in the Reign of K. Henry the Third,

'Gerald Fits-Mayrice,- Lord Juftice of
reland, fent four Knights to know

what was. held for Law- in England in
the Cafc of Coparceners.” [ The oceafi-
on of which Meffage (as before we have
noted out_of the King’s Refcript). was

becanfe ﬂg%}ﬁ@?& Jaftice of Jrefand
At

was ignorant what the Law was. We

‘may reafonably imaginc that there were

many Meflages of this kind 5 for in the
Infancy of the [figglifh Government
it may well be fuppofed, that the Judges
in Jreland werc not o deeply verfod
in the Laws of  Fngland : This occafi-
oned Meflages, to England, before
Judgment given-in Ireland, to be in-
Formvd of the Law. And affer De-
crees made, Perfons who thought them-
felves aggrieved by crromions Judgrents,
apply’d themfclves to the Kingin Ean-
gland for Redres.  Thus it muft be,

that Wiits of Error (unlefs they had

their Sandion in Parliament) became
in ufe.

Complaings to the King by
1 thote

113
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thofe that thonght themfelves injurd,
increafed ; and at laft grewinto Cuftom,
and obtain’d the Force of Law.

- PErBAPs it may be Objeded,
That if the Judges of the King’s Bench
in England ought to rcgulatc'thch;Z]'udg-
ment by the Cuftoms of Ireland, and
not of England, it will follow, that
this Original which we aflign of Writs

of Error to. England, is not. tight.

- T 'Anfwer, That this may be the Prs-
mary Original, and yet confit well
«enough with what we have before laid
down: For tho’ the Common Law of
England was to be the Common Law
ot Ireland, and Ireland at the begin-
ning of its Zuglifb Government might
frequently fend into England to be in-
form’d about it ; yet this does not hin-
der, but Ireland in a long procefs of
Time, may have {ome {maller Cuftoms
and Laws of its own, gradually, but
infenfibly crept into Prallice, that may
in fome meafure differ from the Cu-
ftoms and Practice of England 5 and
where there is any fuch, the Judges of
England muft regulate their Sentence

accordingly, tho’the firft rife of Werrits
of Error to England, may be as we
have here fuggefted. In like manner,
where the Statute Law of Irelund dif.
fers from that of England, the Judges

of

IREL AND; &e.
of England will. regulate- . their Judg:
ments by thie: Statute Latv:of Ireland:

-"T'his isthe ¢onftant: Prattice;,and hoto-

rioufly known'in ® #etminfler: Hall :
From swhich it appears, that: removing

-4 Judgment.from “the King’s Bench' of
Areland, o the King's Benchof Euglaud,
is but am Appeal to the King in-his
-Bench of England; for his Senfe, . Judg-

ment, or Expofition. of the Laws of

Treland.  But of this more hercaftér.

4. WaEN a Writ of Error is Re-

turned into the Kihg's - Benc¢h of Eig-
“dand, Suit is made to the King: ony s
-thie ‘matter lies: aftdgether before bim 5
and the Party complaining apglics 1o

720 ‘Parr of the Political Government
of England for Redrefs, but ‘to the
King of Ireland only, whe is in. Eng-

-fand: That the King only is fued to,

our Law-Books make plain. - TFhis
Coutt is calld Caria . ‘Domini- Regix,
and Aule Rega, becaufe the King
ufed to fit there in Perfon, as Lambard
tells us; and every Caufe -brought there
is faid to be coram ‘Domine Rege, cven

at this very Day, Cooke 4 Inft. p. 72.

Thereforeif a Writ be returnable corams
n0bis ubicungue fuerimns, ‘tis 1o be Re-
turned to the King’s Bewch. Burif it
be retarnable coram Fufticiarijs noftris
pud Weftin. 'tis to be return'd in}:o

2 the

ot
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the Common Pleas. This Court (as
. Glanvil .and - other Ancients tell us.)
- ufed tortravel with the King, . where-
- ¢éver he went. And Fleta in defcribing
- this Court, fays, Habet Rex Curiam
fuam & Fufbiciarios fuos, coram quibus,
& non alibi nifi coram femer ipfo, &c.
Jalfa. Fudicia & Errores revertuntir
& Corriguntur.. The :King: then (as
- Britton {ays ).-having fupreme Jurifdi-
&ion in’ his: Redlm, to-judge in all
Caufes whatfoever ; therefore it is, that
- erronious Fudgments were brought to
-him out of Ireland. - But this doés not
-argue that Jreland is therefore Subordi-
nate to England ; for the People of Jre-

land are the Subje@s of the King to

whom they . Appeal,  And ‘’tis not

-from the Country where the Court is

held, but from the Prefence and Au-

.thority of the King (to whom the

Pcople of Ireland have as good a Title
as the People of England) that the

Preeminence of the Furifdittion does

flow, and I queftion not, but in for-
mer times, when thefe Courts were
firft Erected, and when theKing exerted
a greater Power in Judicature than he
does now, and he ufed to fit in his
own Court, that if he had travell’d into
Iréland, and the Court had follow’d
him  thither,  Erronious Judgments

 might

IRELAND, &c.
snight have been femoved fromEngland
before himénto bis Court in Ireland s
for fo terfainly it muft be, fince the
Court travelld with the King. - From
hence itappears, that all the Jurifdiction
that the Kings Bench in England has
over theKings Bench in Ireland, arifes

only from the Kings Prefence in the

former. And the fame may be faid of
the Chancery in England if it will af-
fime any Power to Controul the Chan-
cery i Ireland; becaule as Lambm:d
fays, p. 69, ‘7o) The Chancery did
follow the King, as the King’s Bench
did ;- and that s he tells us-ont:of the
Lord Chief Juftice Scrogpe; the Chan-
cery and theKing's Bench were oncebut
one Place. But if. this be the Ground
of the Jurifdidtion of the King’s Bench
in: England over the King's Benchin Jre-
lund, (as 1am fully perfwaded itis) the
Parliament in England cannot from
hence clain aty’ Right of Jurifdiétion
in Ireland, becauferthey claim a Fu-
#i(ediction of their own 5 and their Court
is not the Kings Court, in that pro; er
‘and [#rié# Sencethat the King's Bench is.
By granting thatthe Suberdination
of the Kings Bench in Ireland, to the
Kings Bench in England, be rightly
concluded from' a J#rit of. Error out
of the Zatter, Iing on a Judgment in
T 13 the

CIT7
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the former. I fee no Redfon from
thence to "conclude, that therefore:

the Parlisment of Ireland is Subordi.
nate to the. Parliament in England,
unléfs 'we make any ome fort of Subor-
dination, of in any one Part of Jurif
dittion,.to be a''Subotdination in ¢
Points, and all Parts of Jurifdiction,
The Subjecis of Irelsnd may appeal to
the King in his Bench in' England for
the expounding. of the Old Common
and Statute Law of Ireland; will it
therefore follow that the Parliament of
England {hall make new Laws to bind
the Subjeds in Irefand 2 1 fee no man-
ner of Confequence id its unlefs we
take expounding Old Laws, (or Laws
already made ) in. the King's Bench
and making new Laws in Parliament,
to be one and thic fame thing, 1 be-
licve the beft Logician in Europe will
hardly ‘make a Chain of Sylagiftns,
that from fucly Premifes, will regular-
ly induce fuch a Conclufion. 3

To ¢lofe this Point, we ﬁnd.thét
a Judgement of theKings Bench in Jre-
land, may be removed by a Wiit of
Error to the Parliament ity Ireland: But
theJudgment, of the Parliament of -Trer
fand was never queftion'd in the Parlia-
ment of England.. This appears fiom
ghe Prior g‘l@nthqny’.s‘ Cafe aforegoing.
| Ihal

A

IRELAND, &c.

I fhall conclade this our fifth Article Declrationin
o the Irifh A&
of Faculties.

with a emorable Paffage out of our
Irifh Statutes, which feems to firengthen
what we have deliverd on the Bufinefs
of a Writ of Error, as well as the
chief Dodhrine T drive at; and that is
28 H. VL Chap. 1o. The it of
Fuaculties. This Sratute is a Recital at
large of the Englifp A& of the 25
Hoen. V1L c. 21. In the Prcamble of
which Englifp A& tis declared, Thar
this Tour Graces Realm Recognizing
0 Superior but Tour Grace, bath been
and yet ts free from any Subjection to
any” Mans Laws, bwt only fuch as
bave been devifed withim this Realm,

for the Wealth of the fame, or to Such

others, as by Sufferance of Tour Grace

. and Tour Progenitors, the People of the

Realm bave taken at their free Liber-
ties by their own Confént; and have
bound themfebves by lmg Ufe and Cu-
[ftom to the Obfervance of, &¢.
© T mrs Declaration, with the other
Claufes of the faid Englifh A&, isver-
batim recited in the Iriﬁ\ Aé# of Facul-
ties, and in the faid Irifh A&t it is En-
ated, That the faid Englifh 4é7, and
every sz‘n%l and Tbi?zgs therein con-
tained, (hall be Eftab i bed, Affirmed,
T aken, Obeyed and Accepted withinthis
Land of lrcland as 4 good and ?eﬂ
= 14 aw
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Law, and Jball be within the fuid
Lzmd of -the Jame Force Ejfeﬁ /Zzz

ity; Condition; Siren tb and Vzrz‘ug "

2o all Purpofes and Insents, as it Zs
within the Realm af England ; (if fo,
then the faid Claufc: dc.clal ¢s our Rzg}w
of being bound ~only. Gy Laws to which
we cm/ém‘ as it docs the Right of the
People of England) Ami that  all
Subjeits within the fuid Land of Ire-
land, Shall, enjoy, the Profig and Coramo-
dity thereof in like manner as the ngs
Subjeéts of the Realm. of England.
Farther Rea- 1 ap1-now.. amvcd at - -our Sixth'
{o’:ﬁl c}%fﬁdplﬁand Laft Article ‘propofed, viz, The'
lind. Reafons and Argumients that may be'
Farther offered on one fi f cz’e and tother i
this Debate.” - :
{:s'tlgm; s /Tz;m I havc before takcn NOthC of thc'
by Purcae, - Litle Lrgland pretends over us from
‘ Conguef? : I'have likewife enquired into
the Precedents onone fide and t'other,
from Alts of Parliament, from Re
cords, and from Reports of the Learn--
ed in the Laws. Thcu: 1cmams ano-
ther Pretence or two. fm this Suéom’z-
ﬂaz‘zogz, to be canf clc;cd and ‘one is
Founded qx:;ﬂ?’ﬁrcbaﬁ. S
"T1s faid, That vaﬁ, Q’ua’ntity“ of
Trcaful,c, “that | from time to time
has been fpent by Englmzd in Re-
duunv the Rcbclhou and carrying on

Wi : N thc

IRELAND; &c.
the Wars of Ireland has given them

‘g juflt Title atleaft to the Lands and

Inheritances of the Rebels, and to the
abfolute lepofal ‘thereof "in their Par-
liament 3 And as. particular Examples
of this, we are told of the great Sums
advanced by England for fupprefl ingthe
Rebelhon of the Irifh Papifts in 41,
and oppofingthe late Rebellion fince
King WILLIAMS Acceflion to the
Thlonc. ,

Tothis I anfwer, That in a War,
there is all R eafon imaginable that the
Eftates of the unjuft Oppofers fhould
O to repajr the' Damage that is done.

" This 1 have bricfly hinted before.  But
if we confider the Wars of Ireland,

we fhall perceive they do ot refemble
the common Cafc of Wars between
two Foreign Enemies; Ours are lathm
Rcbclhons, or. zm‘eﬁme Commotions 3
that is, The Trifh Papifts rifing againt
the King and. Prote z.‘zmt.r of Ire/and

and then “tis plain, that if thefe Latter,

by the Affiftance of ‘their Bréthrén of -

Eng[am’ and their Purfe, do prove
Victorious, the. People of FEmgland
ought to be fully repaid : But then the
‘manner of their Payment, and in what
~way it fhall be levied, ought to be left
to the People of Ireland in Parliament
aﬁcmbled And fo it was after the

© T RE
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Relseltion of 41 The Adventursyg
then wei¢ at vaft Charges, and there
were feveral A@s of Parliatnent in By,
g[zmd made for their Re-imburfing, by
difpofing to therm the Rebels Lands,
But after all, it was thought reafohable
that the Palhamcnt of Irelund thould
do this in dicir own way'; and there.
fote the Aits of Settlemment and Ex.
Planatior, made all the former Ep.

&l A@sof no Force; or at leatt did

Very minch alfer them in many Parti-
%ulars, as we have noted before. Iy
ike manner we allow that England
ought to be repaid all their Expences
i SuppreﬁlmT this late Rebellion : All
we defire is, That, iff Picfcffvanon of
our own Rxcrhts and Libértics, we may
do it in our owri' Methods regulatly in
our owh Parliament : And if the Re:
imburfement be all that England ftands
upon, what availeth it whether it be
done this way or that way, fo it bé

done ! We have an Example of this in ™

IRELAND, &c.
Fftates, by their own Laws, to re-im-
burfe themfelvcs
T 1s an'tingenerous Thing to Vﬂhﬁc

good Offiges, I am far' from doing it,
but with all poflible Gratitude acknow-

ledge the mighty Benefits Jreland has

often receivd from England, in help-

ing to fupprefs the Rebellions of this-

Country 3 To England's Charitable AL

fiftance our: Lives and Fortunes are

owing : But with all humble Submif-
fion, 1 defire ‘it may be confidered,
whether England did did not at the

- fame time, %ropofe the Prevention of

their own ‘Danger, that would necef-
{arily have attended our Ruin ; if fo,
’twas in fome meafure their own Bat-
tles they fought, when they fought for
Ireland ;s and a great part of their Ex-
pence muft be reckon’d in their own
“Defence.

"ANoTHER thing allcdged againft
Ireland is this ; If a Foreign Nanon,

e e

as France or -Spain for inftance, dprow;
prejudicial to England, in its Trades or Objedt Iglm
any other way; FEngland, if it bef oo

En lamf’
fironger, redrefles it felf by Force of Trad,c. -

Point between Enﬂlaﬂd and Holland
in the Glorious Rcvolutlon under His
prcfemt Majefty : Holland, in affifting

England, expended 600000 Pounds,,
and the Englifp Parliament fairly re-
pay’d them : It would have look’'d odly
tot Holland to have infifted on Dif:
poﬁn" of Lord Powiss and other

Eftatcs,

Arms, or Denouncing War ; and why ggg{éo be

may not England, if Ire/and lies crofs
their Interefts, reftrain Irelend, and
bind it by Laws, and maintain thefe
Laws by Foxce :

i Ta
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- TothisTanfwer:- Firf?, That it wij}

hardly be inftanced, that “any Natioy

ever declared War with another, meey.
ly for over-topping them in fome figna]
Advantagc, which otherwife, or: byt
for their Endeavours, they might haye
reaped.  Aar only.is juftifiable for .
J#ftice done, or Violence offerd, oy
Rights detaind.: I cannot by the Law

of Nations, quarrel with a Man, be-

caufe he, going before me in the Road,
finds a Picce of Gold, which poflibly,

if he had not taken it up, I might have.

light upon and, gotten. *Tis true, we
offen fec Wars commenced on this Ac.

count uader-hand, and on Emulation
in Trade and Riches 5 but then this is-

never made the gpen Pretence, fome
other Colour it muft receive, or clfe it
would not -look fzir; which fhews
plainly, that this Pretence of being pre-
Judicial, or of reaping Advantages
which otherwife you might partake of,
is not juffifiable in it lf. But grant.

- ing that it were a good Juftification of

IRELAND, &c.
Laivs at Weftminfler 2 Wee are all the
fame King’s Subjeéts, the Children of
-one Common Parent s and tho’ we may

‘have our “diftiné? Rights and. Inheri-

‘tances abfolutely within our felves s yet
we ought not, when thefc do'chance
alittle.to interfere to the Prejudice of

-one: ox ‘tother Side, .immediately to
‘treat one another as - Enemies s -“fai

-amicable Propofitions fhould be pro-
-pofed; and when thefe are not hearken-
ed to; then:’tis time enotigh to “be at

- Enimity, and ufe. Force. Ct
. Tue laft Thing I fhall take NoticeObject.Ireland

Co ony.

of, .that fome raife againtt us, is; That"
Areland is to be.look'd upon .only as
a Colony from England: And there-
fore as the Raman Colonies were {ab-
ject to, and bound by, the Laws miadé
by. the "Senate at Rome ;5 {0 ought Ire-
land by thofemade by the Grear Coun-
cifat. Weftminfter. . Of 4l thie Obje-

&ions raifed.againtt us, I take this to be

the moft extravagant ; it {cems. not to
have the lealt Foundation or Colowr from

12§

Reafon-or Record : Does it not mani.

- feltly appear by the Conftitution of Ire-
land, that tis a compleat Kingdom

within it felf?. Do not the Kings’ of

England beac the Stile of Ireland a-

mongft the reft of their Kingdoms? Is

this agreeable to the Nature of a Cdr

- ' Jomy ?

a\V ar with a Forejgn Nation, it will
make nothing in the Cafe between Er-

¥

Llard and Treland 5 for if it did, why
- dogs it not operate in the fame manner
between England and Scotlund, and
* confequently in like manner drayw aftey
it England's binding Scotlund by their

Laws

~
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Jony 2 Do they ufe the Title of Kings
of Virginig, New-England, ot Mary-
Land 2 Was not Ireland given by
Henry the Second in a' Patliament a
Oxford to his Son Fobn, and made
thereby an abfolute Kingdom, [eparate
and wholly mdependent on England,
till they both camé¢ United again-in
him, - after the Death of - his : Brother
Richard without Ifihe } Havenot Mul-

titudes of A&s of Parliament bath: in

England and Ireland, declared Ireland
a compleat Kingdom 2 Is not Ireland
fiilled in them all, the Kingdom, or
Realm of Ireland 2 Do thele  Names
agree to a Colony ¢ Have we not a Par-
liament, and Courts of - Judicature }
Do thefe #himgs agree with a Colony ¢
This on all hands involves {fo many
Abfurdities, that I think it deferves no-
thing more of our Confideration.

THESE being the only remaining
Arguments that are fometimes men-
tion'd agamnft us, 1 now proceed to
offer what I humbly conceive demon-
SErates the Juftice of our Caufe.

A ND herein I muft beg the Reader’s
Patience, if now and then I am forced
lightly to touch upon fome Particulars

toregoing. Ifhall endeavour all I can

to avoid prolix Repetitions; but my
Subjclt requires, that fometimes I juft

men-

IRELAND, & 117

mention, or refer to,. {everal Notes be-
fore delivered. -~ o
FirsT thereéfore, 1 fay, That Ire-
land fboyld be bound by Afls of Par-
linment made in England, is dgamff
Reafon, and the Common Rights of alf
Mankind. oo
A LL Men are by Nature in a State Agiintt the
of Equality, in refpe of Jutifdiction Rghs of
or Dominjon : This I take to be a
Principle in it {eIf fo cvident, that it

ftands in need of little Progf. “Tis

not to be conceivd, that Creatures: of

the fame Specics and Rank, promifty-

oufly born to all the fame Advantages

of Nature, and the Ufe of the famé
Faculties, fhould be fubordinate and
fubject one to another ; Thefe to thig

or that of the fame Kind. On this
Equality in Nature is founded tha¢

Right which all Men claim, of bcing

free from all Subjettion to pofitive

Laws, ‘till by their own Confent they

give up their Freedom, by entring into

Civil Socicties for the common Bencfit

of ‘all the Members thercof. And on this Confent only
Confent depends the Obligation of allEhs 1o+
. Humane Laws ; infomuch that without
it, by the unanimous Opinion of all
Furifls, no San&tions arc of any Farce.
‘For this et usappcal, amongft many,
only to the Fudiciaus Mr. Hocker's Ec-

clefl
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R T
clef. Polity, Book 1. Set. 16. Loid,
Edit. 1676. Thus He. B ‘
. Howbeit, Laws do ”th“kef theiy
conftraining Force from the Quality of
Juch_as devife them, but from that
Power which doth give thew the
Serength of Laws.. That which we

' - jj)'zikez ; before, concerning the Power of

Gouvernment, muft here be applied to -

the Power of making Laws whereby
to Govern, which Power God hath
over all; and by the Natural Law,
wherenynto he hath made all fubject, the
laeful Power of making Laws, fo
command whole Politick  Societies of
DMen,  belongeth [o properly unto the
Jame entire Societies, that for any
Prince or Potentate, of what kind f-
ever upon Earth, to exercife the Jame
of himfelf, and not cither. by exprefs
Commiflion immediately and perfonal-
Iy veceivd from God, or elfc by Autho-
rity derived at the fieft from their Con-
Sfent, upon whofc Perfons they impof®
Laws, it is 7o better than meer Tyran-
ny. Laws they are not therefore, which
publick Approbation Aath not made fo -
But Approbation not only they give,
who perfonally declare their Affenr by
Voice, Sign, or Ait;s bur alfo when
others do 1t in their Names, by Right
Originally, at the leaft, derived from
‘ them :

IRELAND, &c
them: As in'in Parlianents, Coupcilsy
- AGaIN, 8ith Men wnaturally have
70 fill and perfect Power to command
whols Poltick Multitudes of Men s
therefore utterly without our Confént,
we could in _fuch- fort be at -no Man's
Commandment living. Andto be com-
m2anded weé do conjent, when that Socie-
ty whereof we are Part, bath af dny timé
before confented, without revoking the
Jame after by the like Uﬂ:’f@é‘fﬂl‘«%gvee-
ment : Wherefore' as any Mans “Deeds
paf? is good, as lmg as bimfClf conti-
nueth, (o0 the Aft-of a Publick Socie-
ty of Men, done. five hundred -Tears
Sithence, [fandeth astheirs who prefently
are of the fame Socteties, -becanfe Cor
poratiens are immortal 5 ‘we were then
alive in our Predeceffors, and they in
their Succeffors ‘do ftill live. Laws
therefore bumane of what kind foever
are available by Confent, &c.-
- AND dgain, Bur whar matter the
Law of Nations doth-contam, 1 omit
to fearchs the firength and wvertue of
that Law is fuch, that no particular
Nation car lawfully prejudice the fame
by any their feveral Laws and: Ordi-
seances, more thana Man by his private
Refolutionsthe Law of the whole Com-
wonwednlth or State wherein be liveth;
K for
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Common

The CASE of
for as Civil Law being the At
whole Body Politick, doth r/.zeraf ’

efore

" over-rule each Civil Part of the (a0

Body ;5 fo there is no Reafon that any
one Commonwealth of it [elf fhould i
the Prejudice of another, annibilate thas
whereupon the whole World  bath
agreed. . R R
 To the fame purpofe may we find
the Univérfal Agreement of all Civili.
ans, Grotius, Puffendorf, Locke's Trenr,
Government, &c. S P

- No one orrmore Men, can by Nz.

tyre challenge any-Right, Liberty o

Freedom, or any Eafe in bis Property,

Eftate or Confecience, which all other
Men have not an equally juft Claim ¢,
Is England a Free Pcople ? So ought
Franee to be. Is Poland 1o ¢ T z-trzey
likewife, and all the Ezffern Domi.
wion, olughr: 1t;o be fo: And the fame
runs throughout the whole Rac
Maﬂkiﬂd.,g e af
Secondly, 'T1s againft the Com-

Laws of Eng- 1101 Laws of England which are. of

land,

Force both in England and Ireland,
by the Original Compal? before hinted,
It is declared by both Houfes of -the
Parliatment of England, 1 Fac. cap. 1.
T hat in the H'gb Court of Parliament,
all the whole Body of the Realm, and
every particular Member thereof, either

, in

s g,

IRELAND,. &c.
inPer(om, or by Reprefentation (upon their
own Free Eleltrons) aré by the Laws
of this'Realm deemed to be Perfonally

prefent.Is thisithen the Common Law
of England, and the Birth-right ofcvery
Frec-born Englifh Subjectt “And fhall
we of this Kingdom - be denied it, by
having Laws impofed on-us, Wherewe
are nicither Perfonally, nor Reprefciita-
tively prefent? My Lotd Cooke in his
4th Inft. cap. 1. faith, “That il the
Lords Spirstual-and Tempordl, andall
the Commons *of the kol Realm,
owght cx-Debito Jufticix 2o be Sum-

 mond to-Purliarment, andnone-of them

onght to-bé Omitted. Hence it-calld
Glenerale Concilinmin the Stat. -of F/zft»
minj?. 1. and Commune Congiljum, be
caufe it is" to. compréehend all. Pet-

 fons and Eftates in'the wihiole Kingdom.

"And this is the’ very Reafon given in
the Cafe of the Merchants of W ater-
ford forégoing, why Statates madc in
Eingland, fhould not bind them in Jre-
land, Quia non hibent Miites hit in
Payliamentss - -becaunfe they-have no
Reprefenpitives in the Parliamient of
England. Sy Eord Hobbard in the Cafe
of . Savipeind Day, pronounced it
for Law, that whatever is againdt nata-
ral Equity-and Reafon, is againft Laws
‘nay if an A of Parliament were made
Lo K = acaint

fo
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' ' ity 133
againft Natural Equity and Reafon C D L
P ‘ ; : s 5 s L N .
that At was void. Whether it be not ?;!x}iniolzqcélg;)l I{;friil:geixltl,c .tlgommaoizs
againft Equity and Reafon that a King. 24 - y P1 oy }’1 e
dom regulated PWlifull it fd?h and ‘ha. gytl?iesrli:?: & ”:71;; ;OI:ca :; ofc‘r]li' Zélmd?
ving its own DParl; t, fhoul 1 s the Common L x &
boéjnd,,_wifhout- - tza;;;en@ﬂ ﬁz;x d !I)) c Is this part of thofe Libere Confuetud;-
the Parliament of another Kihédomy 765, that were containd in the Great
I leave the-Reader to confider. M; qurte{of’Libertz’es of the People of
ilf;_m:;i nfCt’,oe.ke 1ik§\xii_fe in the firft Part of ﬁ”{lﬂ’gs an@}‘lwg';foyfg}:;nrﬁagg?;- k
1s Infututes, ' fol. 97, b; .fajth, b Oy Lienry 1l ng > -
quod ‘eff émsi?éz %a?fm;;i}?l};dﬁf;’ ry 1L to rh{ Teaﬂebof Ireland, that
"And in the old Modus tenends Puriiy, they fhould enjoy and be govern'd by 5
mentaof England, faid to be wiit _about- and unto ‘which they were fworn to be-
Edoard st Conffors e, and 1o | Obisict? o Tty beof Py
: onhrmea and Approved b , Eana, - - P
William the Congueror: It:l,»)g,\ CXPréfg Shall Ireland receive thefe Charters of |/

declared, That all the Lords. Spiritual
and Temporal, and the Kniglys,  Cits.
zens, and. Barge(fes ought to be fum-
moned to Parliament. - The very fame
is in the Modus fent -into Treland by
LHenry the 2d.  And in King Fobn's
Great Charter dated 17 Fobannts, ‘tis
granted in thefe Words, £%.ad babend.
Commune Concilium Regni ;‘dgﬂwz‘lz’js

Liberties, and be no Partakers of the

Freedomstherein contain'd ? Or dothefe

“Words fignifie in England one thing,
and in Ireland no fuch thing 2 This is
o repugnant to all Natural Rcafon and
Equity that I hopeno rational Man will
Conteft it : 1am fure if it be {o, there’s
an end of all Speech amongft Menj;
all Compads, Agreements and Socie--
ties, are to no purpofe. '

,(I?' Scutagijs. Affidendss, fubmuoner: Ja-
ciomss ehiopiopes, Eoiapre, 45
bates, Comites, & Majores - Baranes,
-Rgﬂ; i&g_g[,{@z‘ng@ex[.iter;zyaﬂqﬂfasi &
ﬁzczemm {ubmanerj in geperali p\ér‘ Vi-
cecomites omnes.alics, &c. Muth Pa-
ris ad An. 17, Fobann, All are to be
' Summoned .

3. It isagainftthe Statute Laws both Againt the s
of England and Ireland: this has been gwtutc Law  f
. : othof Eng-
pretty fully difasd before; however I;/und re-
fhall here =again take Notice, Thatlw.
(@) inthe 1o00of Henry the 4th it was () See before
Enaded in Ireland, that Statutes made? °5
in Eﬂglaﬂd fhould'not be of Force in
o K 3 Ire-
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Ireland, unle[sﬂmy were allowed

Tevatie, unic 7 anowed and -
Publifhed by the Parliament of Irelun .,
And the like Statute was made the’
29th of Hemy the oth. And in the

1oth Year of Henry the 7th. Chap. 23,

Irifh Statutes, ‘The Parliament which’
was held at Drogheda, before Sir Chyi-,

Seopher Preffom, Deputy to ;‘7;/]347‘ Duke
of Bedford, Lieutenant of Jreland, was
declared Void, for this Reafon amongft
others, That there was no General
Summons of the faid Parliament to all
vhe Shires, but only to Four. And if
Ad&s of Parliament made in Jreland
thall not bind that People, becaufe fome
Counties were omitted ; how much lefs
thall either their Perfons or Eftates be
Bound by thofe Aés made in England,

’ whereat no one County, or Perfon of that
f2) Puitons Kingdom is prefent? In the (4) 35th of
ok Eng Edward the1t. Cap. 6. It was Enacted
1670.7ag. 63, Dy the Parliament of Englandin thefe

Words, Moreover from benceforth. we

Sball take no manner of Aid, Taxes or
Prizes, but by vhe common Affent of

12) i#id page - the Realm. () ‘And again in the St
i5- . tute of Liberties, by the fame King
| pap, I. fDe,'I:%_Uag. non Concedend, ?t,

- Is Enated in thefe. Words, * Np Tl

lage or Aid fpall be taken or Zév}’a’ by

us, or our Heirs, in'oir Realm, with-

put the Good Vil and Affent of Arch

- bifeps,

IRELAND, &c. |
bifhops,  Bifbops, Earls, Barons,
Knights, Burge[fés, and other Free-
men of the Land. The like Liberties
are {pecially Confirmd to the Clergy,
{d) the 14th of Edward the 3d. And(d) 1bid page
were thefe Statutes, and all- other Sta-"'¥
tutes and A@sof the Parliament of Eng-

135

Jand Ratifyd, Confirmed and Adjudg-

ed by feveral Parliaments of Ireland
to be of Force within this Realm?
And fhall the People of Ireland teceive
no Benefit by thofe Afts? Are thofe
Statutes of Force in England only ?
And can they add no Immunity or
Priviledge to the Kingdom of Ireland,
when they are received there 3 Canthe
King and Parliament make Adls in En-
gland to bind his Subjeéts of Ireland
‘without their Confént? And can he
make no A&s in Ireland without their
Confént ; whercby they may receive any
Priviledge or Immunity? This were to
make the Parfiaments of Ireland wholly
illufory and of mo Effect. If this be
R cafonable Doé‘cﬁn’ej, T;) \;hat end v}vlas
Poyning's Law in Ireland, (e) that .
mgkesgall the Statutes of ‘England be- Y HT ¢
fore that, in Force in this Kingdom?
This might as well have been done,
‘and again undone, when they pleafe,
by a fingle At of the Englith Parlia-
gacnt. - But let us not make thus light
S K4 of




. The CAsEof -

of Cenftitutions of - Kingdoms, g

Dangeronsto thofe whods it,’tis Griey.
ous to thofe that fuffer it

MoRrEOVER; had the King or hjs

- Council of England, In the 1oth Year

o of Hen. VI, in the leaft dreamt of

-+ Upon this A& of Popmings, many -

this Doétrine, to what end was all tha

- fiick Provifion made by Poyning’s 4,

Irith Stat. cap. 4. Thatno A& of Pay-
Liament thould. pafs in Irefand, before
it was firlt Certified by the: Chief Go-
vernowr and Privy Council here, undeg
the Broad Seal of this. Kinigdom, to the
King and his Privy Council jn Eipg.
land, and received their Approbation,
and by them be remitted hither yndeg
the Broad Seal of England here to be
palsd into a Law? The defign of this
A feems to be the Prevention of any
thing pafling in the Parliament of Jre-
land Surreptitionfly, to the Prejudice of
the King, or the Englifh Interelt of
dreland.. Byt this was a needlefs Can

tion, if the King and Parljament of
England, had Power at any time to

revoke or annul any fuch P'rogéledings;

and vatious Actshave pafled in Jreland,
relating to the Explanation, Sufpenfion
or farther Corroboration thereof, in
dlivers Parliaments, both in Henry
fhe Eighth's, Phul. & Myrys, and Q,

[ERR ORI

IRELAND, & £39

- Efiz.. Reigns 5 for which fee the Irith

Statutes. (2) All which {hew. that this() 28 #. 8.

Doctrine was hardly fo much as Sur-54. 2 5 %
mifed in thefe, Days, however wePh& M. c.4.

come to -have it raifed in thefe Lazzer !* Fiz-Scta.

Z'z'mes. e R * Seft 3. c.8.
.. Fourtbly, °T 15 againft feveral Char- Againit fverdl
: - oneeflions

ters of Liberties granted unto the i i pe.
Kingdom of Ireland : This likewif¢ island.
clearly made out by what foregoes. I
{hall only add in this place, That in the
Patent-Roll of the 17 Rich. 2. m. 34
de Confirmatione, There is a Confirmas
tion of feveral Liberties and Immuni-
ties granted unto the Kingdom and.
People.of Ireland by Ed. 1. The
Patent is fomewhat long, but {fo much
as concerns this Particular, I fhall ren.
der wverbatim, asl have it tran{cribed
from the Roll by Six Wlliam Domvile,
Attorney General in Ireland during the
whole Reign of King CharlesIl. « Rex
“ omnibus, &c. Salutem : Infpeximus
« Literas Patentes Domini Edwardi
« nuper Regis Angliz, Avi noftri fact,
“ in hac verba: Edwardus dei Gra.
« Rex Angliz & Franciz, & Dominus
« Hiberniz, Archiepifcopis, Epifcopis,
« Abbatibus, Prioribus, Miniftris no-
“ ftris tam Majoribus quam Minoribus,
¢ & quibufcunque aliis de Terra noftra
¢« Hiberniz fidelibus noftris adc cll)uos
e : , « Pra.
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« Prefentes Literz ’pér?cnefiﬁt, -Salu-

© % tem's Quia; &c. - Nos hzc-que fe-
e quuitur Ordinanda Duximus & fir-
% miter ‘ obfervanda,  &t. ‘Imprimis,
R < 3

viz. Volumus & Pracipimus quod

. % Sanfa Hibernicana Ecclefia fuas Li-

< Dertates & Liberas Confuetudines ille-
<« fas habeat, & eis Libere gaudeat &
« Utatur. Item" volumus & pracipi-
% mirs iiod roftta & ipfius Terrz Ne-
< gotid prefcitim Majora & Ardua in
« Cenfilils per Peritos Confiliaros no-
«i firos ac Pralatos & Magnates & quof=
« dam- de Difcretioribus & Probioribus
<« Hominibus de partibusvicinis ubi ipfa
“ Concilia teneri- Contigerit propter
< hoc evocandos, in Parliamentis vero
< per ipfos Conciliaros noftros ac Pre~
« fatos & Proceres aliofque de terra®
<« predicta prout Mos Exegit fecunduny

- @ Jufticiam Legem Conflretudinem &

« Rationem tractentur deducantur &
< fideliter timore favore odio aut pre-
“ tio poft pofitis difcutiantur ac ctiam
« terminentur, &c. In Cujus Reil Te-
« fimonium has Literas noftras fieri
“fecimus Patentes Tefte meipfo Apud
« Weftmintt. 25 die Ofob. Anno
« Regni noftris Angliz 31, Regni vero
« Franciz 18. Nos autem Ordinationcs
s« Voluntates & Prazcepta Preditta ac

¢ omnia alia & fingula in Literis praz-

< -« dictis

IRELA ND, &c.

‘“ ditis Contenta Rata Habentes &
“ Grata ea pro nobis & Hzredibus no-
“ firis quantum in nobis cft Accepta-
“ mus, Approbamus, Ratificamus, &
“ Confirmamus prout Litere praditz
<« rationabiliter teftanter. In Cujus,
« &c. Teft, Reg. apud Weftminft. 26
 die Junii. *.

€32

| Fifthly, It is inconfiftent with the Inconfitent

wit

hthe Roy-

Royalties and Preeminence of. a fepa-alies of a

rate and diftinlt Kingdom.
are thus a diffinét Kingdom, has been
clearly made out before. “Tis plain,
the Nobility of Irelend are an Order
of Peers clearly diftinét from the Peer-
age of England, the Priviledges of the
one, extend not into the other King-
dom ; a Lord of Ireland may be Ar-
refted by his Body in England, and fo
may a Lord of England in Ireland,
whilft their Perfons remain Sacred in
their refpeftive Kingdoms : A Forage
Royal may be made into Ireland, as
the Year-Book, 11 Hen. 4. 17. Fol. 7.
and Lord Cook tells us; and King Fob7,
in the 12th Year of his Reign of £n-
gland, made a Voyage-Royal into Ire-
lands and his Tenants in Chicf, which
did not attend him in that Voyage, did
ay him Eféuage, at the Rarcof Two
Marks for every Knmight's Fee s which
s ‘ ‘ Wi

.
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wasimpoled fiper Pralutis & Baroy;.

bus:pro Paffagio Reégis in Hibernia, ag

appears by - the ‘ Pipe-Roll, Scitag,

12 fohaniis Regis in Scaccario Angl,

which -fhews that we are a complear
Kingdom within our felves, and not -
little better thari a Province, as {fome-

are {o extravagant as to aflert; none
of the Properties of a Roman Pro.

| incé agreeing..in-the leaft with our
Conflitution. “Tis Refolved in “Sig.

Richard Pembrongh's Cafe in the 44th

of Edw. Il That Sir Richard mighe

lawfully refufe the King, to ferve him
as his Deputy in Ireland, and that the
King could not compel.him thereto, for
that ‘were to Banifh him into another
Kingdom, which is againft Magna
Charta, Chap. 29. Nay, even tho’
Sir Richard had gieat Tenures from
the King, pra fervitio Impenfo ¢ Ina-
pendendo, for that was faid niuft be un-
derltood within the Realm of England,
Cook's 2d Inft. pag. 47. And in. Pl
&ingtow's Cafe aforementioned, Forse-
Jeue declared, That the Land of Tre-
land is, and at all times hath been, a
Dominion feparate, and divided [rom
Ef%ldﬂd " How then can the Realms
of England and Ireland, being diftiné#
Kingdoms, and foparate Dommions,
be imagin'd to have any Superiority or

Furif-

init felf fupream. within at {elf, ‘and

- @nd Preerinencies to- the Royal Sta

IREL AND, &c.
Furifdiftion the one over the other.
”:}li“.is’{al‘)futcl to faricy that Km’gdom§ are
feparate: ands diffinét: meetly fromi ithe
Geographical Diftinition of Térritories.
Kibgdoms become diftini?, by dyftinét
FurifZictions;: ad. Authorities; Legiflas
tive and Exevutives. and-ias:iRex wgfe
qui Regem o babet, (o Regimtn ¢ft
qtiod. - alio* nov: Subjicitur - Regno 2 A
Kingdom cari:have no Supream s . 'tis

»
of “a Kingdom' belonging, or clfc ns
nonc s And that freland has all thefe,
rs; declared inthe Trifb Stat:l 33 Hen.
VIIL. ¢, 1. The Chief of thefe moft
eertainly is, the Power of Making and
Abrogating its own Laws, and bqng
bound only by fuch to' which thc,Caw-
munity have given their Confent. .

]

a0t have, all JusifdiGtions, /Al

141

. Simb[}'\) It ig\ggﬂi@/fﬁi{bé!{?@é” ?Ie-Again& the

King's Prego-

rogatives shat she Rarliament. of: E 8- pative.

4 {hould;have-any Co-ordinate Pow-
ii%{rith };i}im,; to introduce New: Laws,
or ' Repeal, Qld Taws Efablifhed  in
Ireland., By:the Conftitution Df; Ire-
land undex. Poyning's AcF, the King's,
Prerogative in the Legiflature js advan-

ced’to a much-higher Pitch thad ever
was challenged by the Kings in Erng
land, and the Parliament of Iﬁiﬁﬁ
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ftinds almoft on the fame bottoin g
the King does in England; 11y almosp

- ‘on the fame Bottom, for the Irif% Pay.

liament have not only a Negative Vorq
{(as the King has it England) to what.
ever Laws the King and his Privy Coupn-
cils'of ‘both.or eithier Kingdom,. fhal]
laybefore them s but havealfo a 'Li-
bertyof ‘Propojing to.the:King and his
Privy Council here, - fuch Laws as the
Patliament of.ilreland thigk expediont
to be pa¥’d. ‘Which Laws being - thus
Propofed to the ‘King,  -and put- inte
form, and . trarifmitted to' the Parlia:
ment here, according to Poyning's A&,
muft be Pafsd or Rejeted in the-very
Words, even to a Tittle, as theyiarc
laid before ourPatliament, - we cannhot
alterithe leaft Jora. If therefore the'Ze-
gHfasure of Ireland fand ‘on this Foot,
in relation to the Kihg; and to the Par-
liament of Irelandy ‘and the Parliament

* of England do Remove it from this Bot-

tom, and Affumeittothemifelves, where
the King's Prerogative : istmuch Nar
rower, and as it werc Réverfed, (for

-théré. the 'King *has ‘otily'a Negative

Fate) 1 humbly congeive tis i Incroach-
ment .on the Kings Prerogative: But
this T am fure, the Parliament of Zug-
Zand will be always very Tender of, ‘and
His Majetty will be very loth to have
o fuch

IR EL AND, &e. -p}x

flich-a -;I-"lﬁccigﬁs;]ewd of ‘his Crown.

handled roughly. The Happinefs of our
Conftitntions depending on ,a Right
Temperament, berween the Kings and
the Peoples Rights. = - =
Seventhly, 11 is againft the Prattice
of all farmer; . Ages. Wherein can it pradice of

- appear, that apy Statute made in Eng-forme Ages

dand, was at any time fince the Reign
of Flenry the Third, allowed and put
in ‘prafice-in-the Realm of Ireland,
withowt the .. 4uthasity .of .the Pdrlin:
sent of Ireland ? s it not manifeft by
what foregoes, that from the Twenti-

cth of King FHenry the Third,’ to the

Thirteenth of Edward the Second, add
from thencc to the Eighteenth of Henry

the Sixth, and from thence, to the
Thirty-Second of Henry the Sixth, and
from thence, to the Eighth of Kdward

the Fourth, and from thence, to the
Tenth of Henry the Seventh, there was
fpeciak care raken to Introduce the Sta-
tuteés of England, (fuch of them as were
neceflary or convenient for. this King-
dom) by degrees, and always with 4/~ -,
lowanee, and Confent of the Parliament

and Pegple.of Ireland.  And fince the e

General Alowance, of all the Enghifh
Adts and Stamtes inthe Tenth of Hewry
the Scventh, there have feveral Ads of
Parliament, which werc made in E'Z?ng%
(o

Againft the

i
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land in the Reigns of all the Kifig§
from that Time, fucceflively to this

very Day, ‘been particularly reccived by

Parliament in Ireland, and o they be-
come of fqrcc hcrc, -and not by reafon
of any General Comprebenfive Words,

- ;as fome Men have lately-fancied. ~ For

o if by General Comprebenfive Words, the

Againft the

Kingdom of Ireland could be bound
by the Aéls of Parliament of England,
What needed - all the fotmér ‘Receprions
in the Parliament of Ireland, or what

ufe will there be of the Parliament of

dreland at any time2-If the Religion,
Lives, Liberties, Fortunes, and Eftates
of the Clergy, Nobility,- and Gentry of
Ireland, may be difposd of, without
their Privity and Confent, what Bene-
fit have they of any Laws, Liberties, or
Priviledges granted unto them by the
Crown of England 2 1am loth to give
their Condition an Aard Names; but 1
have no other ‘Notion of Sizvery; but
being Bound by a Law to which T do
not Confent. T T R

Eighthly,'T 15 againft{everal Refolu-

Refolution of téoms - of the Learned Fudpes,of former
times in the’ very Point in Queftion.
This is manifeft from what foregoes. int
the Cafe of the Merchants of Water-
ford, Pilkington's Cafe, Prior of Larn-

udges.

IRELAND, &c
thony's Cate, ¢vc. But T fhall not here
inlarge faither theteon. - “-+  °

- Ninthly, Tae Obligation of all Defiroys Proa

Laws having the fame Foundation, ifPs%-

One Law may” be Impofed without
Confent, ~any Other Law whatever,
may be Impofed on us without our
Confent. This will naturally intro-
duce Taxing us without our Confent s
and this as neceflarily deftroys our
Property.. 1 have no other Notion of
Property, but-a’Power of Difpofing
my Goods as 1 pleafé, and not as ano-

“ther fhall Command: Whatever ano-

ther may Rightfully take from mew#th-
ot my Confent, T have certainly ao Pro-
perty in.  To Tax me without Con-
fent, is little better,: if -at all, than
down-right Robbing me.: 1 am fure the
Gereat Patriots of Liberty and Property,

"the Free People of Emngland, cannot

think of fiich a thing, but with Abhor-
rence. ' ’ ’

&

T L@ﬂ‘[)’, T H E PQOPIC of Ir@lﬂ”d a1'¢ Creates Cons;fg

left by this Dodrine in the greateft Gom- fon.

fifion and Uncertainty imaginable. We
are cettainly bound to obey the Supream
ithority over us 5 and yet hereby we
are ‘not permitted to know #%e or
“I¥har the fame is ; whether the Par-

- Liament of England, or that of Ireland,
L L -or
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or Both 5 and in what Cafes the Ones
and in what the Other : Which Uncer-
Zaimty is or may be made a Pretence at
any time fot ‘Difobedsence. It is not
impoflible but the different Legiflatures
we are {ubjett to, may Ena& different,
or contrary San&ions : Which of thefe
. ‘ muft we obey ? e S
nconvenient  T'0 conclude all; I thinkit highly #2-
é}}uﬁfﬁlﬂf}émc_m‘vénienz‘ for England to q]u%ﬂe Ythis
- FOWEr.

Authority over the Kingdom  of Ire-

land: 1 believe there will need no great”

Arguments to convince the wife Af
fembly of Englifh Senators, how in-
convenient it may be to Emngland, to
do that which may make the Lords
and Pegple of Ireland think that they
are not wel ufed, and may drive them
into'@iﬁmz?mt.  The Laws and Li-
berties of Emngland were granted above
Five hundred Years ago to. the People
of Ireland, upon their Submiflions to

the Crown of England, with a Defign '

to make them eg/te to England, and to
keep them in the Allegiance of the
King of Emgland. How confiftent it
may be, with true Policy, to do that

- which the People of Ireland may think -

is an Invafion of their Rights and Li-
berties, I do moft humbly fubmit to
the Parliament of England to confider.
They are Men of grear Wifidoin, Ho-
, 7OMT

IRELAND, &

nour, and. Fuftice 3 and know how to
prevent all future Inconvensencies. We
have heard . great’ Out-cries, and de-
fervedly, on breaking the Edi?Z of
Nuntes, and other Stipulations; How
far the breaking our Conftitution, which
has been of Five hundred Years ftand-
ing, exceeds that, Ileave the World to
judge. It may pethaps be urg'd, That
tis convenient for the State of England,
that the SupreamC ounci] thereof fhould
make their Jurifdiétion as Jarge as they
can. But with Submiflion, 1 conceive
that if this 4/fumed Power be not juf,

it cannot be comvenient for the State.

What Cicero fays in his Offices, Nibil
et Utile, wifi idem fit Honeftum, is
moft cettainly true.  Nor do I think,
that “tis any wife neceffary to the Good
‘of England to affert this High Juril
diction over Ireland. For fince the
‘Statutes of this Kingdom are made
‘with fuch Caution, and in {uch Form,
asis preferibed by Poyning’s AitioH.7.
‘and by the '3d and 4th of Phil. and

Mar. and whilkt Ireland is in Englifb

Hands, 1do not fee how ’tis poilible
for the Parliament of freand to do any
thing that can be in the leatt prejudicial
to FEngland. Buton the other Hand,
It England affume 2 Furifdittion over

Treland, whereby they  think their
L 2 Rights

— ey
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Rights and Liberties are tuken away 5

That their Parliaments are rendred

-neerly mupatory, and their Lives and

Fortunes depend on the Will of a Legi-
JSlature wherein they are not Parties 5
there may be ill Confequences of this.
Advancing the Power of the Parlia-
‘ment of Eigland, by breaking the Rights

of an'other, may intime have ill Ef- -
) ) fe &S. L s e - LA

THE Rights of Parliament thould
be preferved  fucred and  inviolable,
wherever they are found. This kind
of Government, once {o unsver(al all
‘over Europe, is now almoft vanifbed
from amongft the Nations thereof,
‘Our King’s Dominions are ‘the only

- Supporters of this noble Gothick Con-

Sstution, fave only what little Remains
may be found thereof in Poland. We
fhould not therefore make fo light of
that {ort of Legiflature, and as it were

‘abolifh it in Onc Kingdom of the

Three, wherein it appears ;5 but rather
cherifh and encourage it wherever we
meet it.

'ASE

TENURES

Upon the CoMM18s10N of

DEFECTIVE TITLES,

Argued by all the Jupces of
I R EL AN D.

With their RE SOLUTION, and
the REasons of their RE-

SOLUTION.




~ Tothe Right Honouiable
Vifeount WENTWORTH,
.. Texd Depil’cy.qfe"neEAI:'bf B

B e, ) e

(ZAER 1han one Intereft,

and therefore it veturns na-
turally smto You, for to
lay afide my particulay Re-
fpects (it being by Your
Lordfhip’s Favour, that I

» L 4 ferve




DrpicaTIionN

" Jerve “his Majefty in thig
= Place)-You are Pater Pa-
tree,"and ot imre by Louy
Oﬂ1ce than. by your Love
40 i;bzs Nation, tand . Yoy
wisfp équal, wid zrd@ferent
Dippespuion= " g« Juftice,
(next wnder bis Ma eﬂ:y)
the Father of this Church,

#nd Cominonwealth ; zfnd
for whom can an Obla--
tion of this. Natwre be
#ore proper g Be/m’ef alf
that s here,. a5 -7t ‘was ar
ﬁrﬁ jpo/fen i an humble
‘Obediesice 1o T oy Lord-
.ﬂllP 5 Order, Jo it was af~

ter up@ﬂ qi\foéle Inwtatmn
_gam Yoy digefted into this

orm, m:fd 24 15 now made

pu£~

DEDICATION.

publick &y 'Y our Command-
ment ; fo that in all the Paf-
ﬂzge.f of 2%, 1t carries Y our
I'mage, o\ ¥our Superfcrip-
tion, andgherefore by this
Dedzmtzm, I do nat fo much
grve it, as veftore dt. If
there ée«ﬂm thing in it, that
is mine, thit anfwers Your
Expe&atzen even -1 that,
that it anfwers Vodr Ex-
pelation, I have my Re-
ward ; for all that are be-
low Your Lordthip, I hope
7t fhall bave this Ufe, 1t
Shall fatisfie them, that Lour
Lordthip’s Proceedings
this Bulinels have been in
all Points agreeable both to
Honour and Juftice; God
Jead




DEeEDbIcATION,

lead Your Lordthip &y the
Hand,  sotd] You “haoe
Sinifhed thofe  Great and
Heroical Works fo bapp;-
by begun; May they all
profper.ts the High Plea-
Jare of Almiighty God, zhe
Eucreafe of Honour, and
Revertae 70 his Magefty,
of Peace, and Profperity o
this Kingdom, and oY our
own Jmmortal Glory, .

Your LorDsHIP'S

~ Moft humble Servant,

Fames Bayry,

- therefore none who

TENURES

Upon the Commiffion of

1 Dg:féé’civeTiﬂes;

Trin. 13. Caroli Régis.

S T thelate enquiry concerning
8 hisMajcltysTitletotheCoun-

R W 1y of Mayo, there was an A&
N of State Publifhed, wherein it
was declared, That it was not his Maje-
{By's intention, totake om hisPeople any
thing that was juﬁ? theirs, and that
¢ld any Land, or

other Hereditamentswhatfoever withm
that County, by Letters Patents from
the Crown, fhould be any way:.;frejadi-
ced by finding bis Majefly's 1le, al-
v T . ﬂ:’oﬂg};"
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- and Council, That the doubt arifing
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The CASE of

though their . Letters Patouts ~Were-0t
Jound, or well and certainly-foynd,

: the great Office then intended 0 bé takes,

but that they fbould bave the fame Be-

nefit of them, as tf they bad been peci- .

ally found, (o as they did produce their
Letters Patenss, or theenrollmeni thgre-

of s béfore the Lord @'cfmf} and Chun-

cily at the Council Bowrd, by 4 certamn
Day Z;Ziz‘ed ;zé the \ACt, and that they
were_allowed by thar Bogrd, 1
and effectual :lz'n]Lc{w.é 41 ;Qféegde
~ IN Purfuance of that A&, there were
feveral Letteis Patents. praduced, and
among the reft, the Lord Vifcount
Dillen’ did’ thew.- forth fétfmif %twé” its,
obtained-from his ""lﬁt"é“”f\'?rgjcff?}, “"g‘ﬁd
paficd upon the late Commiflions of
Defeétive:Titles; npon perufal-and con-
fideration whereof, his Majefty’s Coun-
<l were -of - Opinjon. thar Hicy
-voidin Law, and therefore it wast

fit, and {0 ordered by the Lord fDepZty

h

s

upon  the Letters Patents, f{hould be

-drawn up into a Cafe, -and | that that

gafﬁ‘ﬂ‘fgld lc){e QDPCMY‘ argued- at the
both fides. y._ unczl 3?*“9?4-9:1

R ot
ALy

TENURES. : I§7

The Cafewas afterwards drawn
- up in thefe Words.

KING JAMES by Commiffion
A N\ under the great Seal dated the
fecond Day of March, in the fourth
Qear of his Reign, did Authorize cer-
-tain Commiffioners to gramt the Man-
nor. of Dale, 4y Letters Patents under
the great Seal of this Kingdom, to A.
and his Heirs, and there is no diret¥i-
on given in.the [aid Commiffion touching
the Tenure to be referved.

There are Letters Patents by colour
of the faid Commiffion pafjed unto A.
and bus Heirs to bold by Knights fer-
vice, as of his Majefties Caftle of
Dublin.

The Queftion is, Whether the faid
Letters Patents be woid i the
“whole, or only as to the Tenure 2

l HIS Cafc was argued on feve-
ral Days, firlt by Nicholas Plunket
fortheLord Dillon, and Serjeant Catin
for the King, and after by Fohn Polex-
fen for the Lord Dillen, and Qsbalde-
ffon Atrorney General for the King.
A ND becaufe it was a Cafe of great
weight and importance, it was deliverd
- unto
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unto the Fudges, and they wete te-
quired by the Lord Depuzy and Coun-
¢iJ, to conferr and confider of it, and
to return unto them their Refolution
concerning it,  but they (upon private
Conference among themfelves) didnot
agree in Opinion, and therefore it was
thought neceffary, for publick Satisfa-
&ion, that it fhould be argued folemn-
ly by them all: and thereupon in Tri-
eity Termi laft, the Cafe was argued by
Rives Puifne Judge of his Majeftics
Court of Chief Place, Barry {econd
Baron of the Exchequer, and Creffy
one of the Judges of the Court of Chief
Place: And after on another Day ap-
pointed for the Cafe, by Mapart one
of the Judges of the. Common Pleas,
Bolton "Chicf Baron, Lowther Chicf
Juftice of the Common Pleas, and
Shurley Chicf Juftice of the Court of
Chief Placc.

AND for that I intend to make as
fummary a Report as I can: I will firft
fer down fuch Arguments and Objecti-
‘ons as were made by them that argued

for the Maintenance of the LettersPa-
. tents.

IT was objeted by them, zhat the
Letters Patentsweregood for the Land.
and void enly as to the Tenure.

For

TENURES.
For divers Reafons,

1. Regularly where a Man doth lefs
than the Authority or Commandment
committed unto him, there (the Com-
mandment or Authority being not pur-
fued) the A& is void: But where a
Man doth that which hc'is Authorisd
to do, and more, there it is good for
that which is warranted, and void for
the reft.  Cokes inflit. [é6¥. 434. Perk,
x189. vid. 8 Coke 85. But in the Cafc
in Queftion, the Commiflioners do that
which they had Authority to do, and
they do more, thercfore for that which

- they had Authority to do, that is to

grant the Lands, the Letters Patents
are good, for that which they do more,
that is, the referving of a Tenure they
are void.

Tuerr Authority was, to grant
the Mannor of Dale to A. and his
Heirs, that they have fully done, and
if they had ftayed there, no Man will
deny, but they had well executed their
Authority ; but they go farther and do
more, and referve a Tenure, therefore
for that more, for that Refervation,
their Aét is only void.

>. J¥here a Man hath Authority to
do an A&, and he doth it in S1.13.3:?&::1nt;::fi;ni
: the'

15y

RN S
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tho’ he differ in the manner; yet the
Authority is well executed. As if a
Man made a deed of Feoffment of
Bluack-acre, and White-acre, and a Let-
ter of Attorney to enter into both
Acres and to deliver fésfzn of both of
them, according to the form and ef-
fe&t of the Deed; and he entreth into
Black-acre, and delivers feifin [ecundum
formam Carte, this livery and féifin is
good, albeit he did not enter into both,
nor into one in the Namc of both;
and yet this is done in another manner,
than his Authority warrants ; for his
Authority was, to eater into both,,
and to deliver fésin of both, neither
of which he doth, no not fo much as
enter into one in the Name of both.
So When the Feoffment is made
to two or more, and a Letter of Attor-
ney to make Zvery to both, and the
Attorney makes Zvery of feifin to one

of the Feoffees, fecundam formam o> ef-

fectum Carte, thisis good to both, and

yet in that Cafe, he that is abfent may
wave the Zvery; Surely this is doneby
the Attorney in another Manner, than
the Authority warrants, for this wart-
rant was to make /very to both, and
the intention of the Fegffor was, that
both fhould take, and the Eftatc
fhould be fettled in both, and yet he

makes

T ENURES.
makes Lzdery. to one only, and {o that
the Effate may be fettled only in him,
and yet he Hath- well exécuted his Au-
thority, for in Subftance hehath done
that ‘which he is commanded, and tho’
it differs in the manner, it is not mate-
rials both thofe Cafes arc put in Cokes
Inft. Se&, 66. - . I
. Bur. in the Cafe in Queftion, the
Commiffioners have done in fubftance
that which was commanded. them,
therefore theit Authority is,well execu-
ted, and the A& they have done is
good. That they have donc in fub-
ftance, that ‘which was commanded
them, appears in it fclf, for their Ag-
thority was to grant the Mannor of Dale
to A. and his Heirs, this they havedone:
And if they have added any thing to
the grant, whereby it may be faid to
be done in another manner, yet the
A& being done in Subftance, it fhall
be good. - R
3. THAT whereinthey haveexceed-
ed their Authority, feilicet,the referva-
tion of the Tenure, it is not of the d'..
{ence of the Grant : Of the Eflence of
a Grant are only Grantor, Grantee, and
thé thing to be granted, and apt Words
in an Inftrument or Patent; befides of
the Effence of a Grant it cannot be,
for Grants were at Comnion Law, Te-
o M nures

IGIi,
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nures were introduced by the Conqueg,
Selden in his Noz. to Eadmer. 1g 4
Brattop libr. 2. de acquir. revum Dy,.
min. The Tenure is another difling
Thing, aliud from the Land, in thae
they cannot corifift in one Perfon, the
Land is. the thing granted, that belongs
to the Patentee, the Tenure is refery.
ed to the King, that. belongs to him,

~ the Refervation is alind, or._figpra, o
- prater the Grant, notalio modp.  And

therefore the Letters Patents may be
void for the Tenure, and yet good for
the Grant of the Land. -
4. ALTHOUGH it were ‘admitted
that the refervation of the Tenure, be
not a diftinct thing, or akud from that
which they had Autharity to do, but js
rather a doing of the fame thing, for
which they had warrant, in another
Manner than their Authority does war.
rant; yet it will not follow, that the
whole At is void: For an Authority
given, may be exccuted in another
manner, @/io mods then the Commif-
fion doth warrant, and yet ftand good,
for that which is done according to the
Authority., 1 '

And that may be in thefs Cafes.

1. WHERE the Authority iscloath-

~ed with an Intereft, for there in many

Cafes

TENURES.. - 163

Cafes, he théthath the Authority may
vary from the Authority, and. the Al

tho” it be done inianother manner, {hall

be good.  As where the Cuftom of2

Mannor is, that the Lords -may grant
Lands by Copy.-of Court-Rolin Fee,
if the Granit be in 7ayle, or but for Lift,
this is good, Stanton and Barnes's Cafe
Hill. 36. Eliz. Rot. 492. 10 B. R.copie 5y,
Cokes inft. Sect. 66. g

So where the Cuftom was, togrant

Copies for two Lives,  and hie grants to

the Husband for Life, and after to the .
Wife durante viduitate. Thisis good.;r Zpom
Downes angd Hopkins Cale: P. 36.

Eliz. B. R. The Stawute of 32.. Hen-

7y 8. doth enable Tenant in Zgyle; to

make a Leafe for oneand twenty Years,

if he makes a Leafe for twenty Ycars

only, or to one for ten Years, and af

ter makes a Leafe to another for 11

Years more, this is good, and {oit hatl’x N
been refolved in Tompfom, and Trafford’s vogh. Lion;

Cafe, Hill. 35. Ebz. B. R. = .

2. WHERE the varying from thc
‘Autharity given, is in Letter, or QnI-
cumitance, and not in a point material,
or in Subftance, for thz}t' fee the Ca-
fes cited before, Cokes inft. Set. §§.
& 3{421\“;}: i:im the variance from :chc;
- Anthority, althoﬁ;h;t be in ma\ttc;ug,
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3 Cor. 462.
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fubftance, is fupply’d by Operatio: '
Law. Asif.a Liccnceywbepgrant(e)fi1 f(f
2 Copy holder for Life, to make 2
‘Leafe for ten Years if he fhall fo lop
live, the Copy-holder makes a Leafe fo%:
ten Years abfolutely, ‘without the 1imi-
tation, widelicet, if he fhall fo long live
yet adjudged good; and the Licenfe
we}l purfued. It was Hatt and Arrogy~
.l/?iﬂz%’s Cale Hillar 38. Elizabeth.
AND inthe Cafc'in queftion, w

all agrec, fhat the Kings?ncaning iél;ri:
Commiflion was, that a Tenure in
Capite fhould be referved, albeit it be
not e::cpreﬁ“ed in Words; or if it had
?cenn} exprefs Terms, that a Tenure
in Capite fhould be referved, and they
had only granted the Mannor, with-

-out refcrvation of any Tenure, yet the

i'_a:;v fupplyin% this defet, and raifing

enurc in Capste, this fhall

the Grant good. 7 o make
4. WHERE the variance fromi the

Authority is cured by the i
party himfelf,
by fomeother A&.  As if I):cnantcin

* Zayle, Husband and Wife, a Bifhop, &c.

who are Authoriz’d by the Statute of
32 Hen. 8.to make Leafes for one and
twenty Years, or three Lives of Lands
ufually lett, make a Leafe of Lands ufir-
ally lett, and of Lands not nfisally lett,

referving

-

TENURES.
referving one entire Rent, all is void:
Shepheards Cafes But if TenantinZayle
will make fuch a Leafe, and referve
the accuftomed Rent for the Lands ufu-
ally Lett,” and anothet Kent for the
Lands not ufually Lett, here the Leafe
fhall be good for the Lands ufually
Lett, -and voidable only for the other;
for by thefe feveral refervations, the
variance ‘from the Authority is cured.

163

Tanfeld and Rogers's Cafe Trin. 36.3Cro. o1

Eliz. B.R." § R ,
5. WHERS the variance from the
Authority (how material {ocver it be)
is - notwithftanding made void, cithex
by the Common Law or A¢ of Par-
liament; As where the King does Li-
cenfec I. §. to grant twenty Markes
annuity in Mortmaine, and he grants
the Annuity with Claufe of Diftrefs,
by Huffey, and Bryan Chicef Jutices,
and Starky Chicf Baron, and Juftice
Fairfax, the addition of Diftrefs is with-
out warrant, and voids yet all admit
the grant of the Rent good notwith-
ftanding, 2 & 3 H. 7. Grants 36.

By the Statutc of 1 Elizabeth. A
Grant by a Bifhop of an ancient Office
of Senc{chal-thip or two, that had ne-
ver before been granted, but tO on,

is adjudged void: 10 Coke 61. the
Bifhop of Salisbury's Cafe, put Cafe
’ M 3 then
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then thiat fuch a Grant is -made by 2
Bifhopto I §. andto an Infant, joirit-
dy; or the one after the other, this is
a material variance, and yet, becaufe
the Grant in refpedt- of the Tnfant is
void, {(as it was held in- Scamblear and
Walters Cale, M. s0. & 41, Elz,
B, .R. cited in Coéesiﬂﬂ.ﬁﬂ. I.. th¢
Gragt to I . (as they held) is good: -

. Althoughs: the habendum, tenendym,

- condition, c.. be. partsof, a.Geat, yer

the habendum may be void, and the
Grant good, as in Auditer King’s Cafe
cited in 8 Coke 56. in the Earl of Ruf-
land’s Cafe; where the Cafe was, the
King granted- Lands to 4. and his
Heirs, in the premifes, habendum tohim,
and his Aflignes, omitting’ the Word
Aeirs in the habendum, yer the Fee
thall pafs by the prewdifes, and the Aa-
bendum fhall be void. .. w7
THE condition may be void, as in
Lz’z‘_rletm’s Cafe a Feoffiment upon con-
dition that he fhall not alien; and yet
the Grant remain Good, - e
6. THE Refervation -of a Tenure
Was not neceflary in the Grant, if it
were not neceflary, it is sumwtie, and
utile per inntile, non vitiatur. 3. Coke
10, Dowties Cafe.” Cemosnd
7. THE Honour of the King fhall
ib:c prefetred beforehis Profit o Coke 13 I.
: ‘ : in

TENURES.
ih' Bewleys'Cafe: And therefore when
tﬁe’ King"}; Gtant may be taken to two
intents good, in many Cafes, it fhallbe
taken to that intent, which is moft Be-
neficial for the Kings but if it may be
tfaken to one intent good, and to ano-

ther mtentvoid, there for the Honour of

| the King, and ‘thé Benefit of the Sub-

jed, it fhalt be taken in fach manner%;h‘;t
the Grant of the King may ;atlzzlcc Piﬁi )
for it was not the intent of the King,
to make a void Garlt, id,'s Coke ’»s%&
the Eart of Rutland's Cafe, the Logf
Stafford's Cafe, 8 Coke 77. the Earl of

Cumberlind's Cafe, 8 Coke 167.
Uron this Rule the Cafe of Prid-
% and Napper. 11. Coke 11. Was put,
which was faid to b_c a far ‘{’crongci
Cafe than the Cafe in Qt‘x_eﬁlon, and
that i Cafc of an Authority exccutc

$n other manner, 4o mado, arg t){:ts
good: The Point refolved, as :

T o N T Hm~ E did
Purpofe, was this, King fem. 8 ¢
Qrggt' Licenfe to the Prior and Covent

of Mount acute,o appropriate the

of Tintinbulto their Priory, and this

was per verba de prefenti tempore.
It did-appear, that att

futuro, by {pecial

e time of
[icel ' h was full of an

the Licenfe, the Churc ik of o1

Iniumbsnt: and {o tiﬂat no appro%r;tat:”

on could be made, 72 pwfmn,‘ 4

Words to take

M 4 felt,

167
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felt; .after the: Death . of -the: prefeny.

Incurmbent; and chercfore the Ticenge

o the Appropriation ;Void;. which by -
colour of ,that  Licenfe, they made o
take cffeét; after thie Dedth of 'the InZ
cumbent: Buc it was ifflf&% that the
Appropyiation was- fufficient in. Law,;
ot Licenc s bl sod there
fore, it Mhall be taken infiich Sence, thai:
it may: take.effeét, that is; to take effeck
aficrtheDeathof the Incumbent. And’
the-Realon there given, i§ the Rule be.”
fore remembered,. for Conftrudtion of
the Kings grants. =~ 7770t 0
- IN, which Gafe it is to.he obferved,
firft ‘that the Licence or Authority given.
by the King was- in gencral Words, to
make the appropriation: prefently. Se-
condly, That this- Authority could not
be executed in that manner.. Thirdly,
By virtue - of that Licenfc, they make
the appropriation iz fisura, 8. to take
cffedt after the Death of the Incumbent
So.they do it in anothet manner than

their Au hority warrants, and yet 3004;'

-and thejir’ Authotity well purfied..
-, THEN if ‘that . Autherity executed
in {o different '3 Manner, fiom the

W ords of -the Authority, was ad judg-
gd to'be well ‘executed, ‘much more

hal

PRIy 4

ought to; haye been fpccial; otherwife.
the King wisdeceived in hi¢ Grant, ang

TENURES.

fhall it in this Cafe be. faid to be well
ctecuted, whes they have purfud the
very Words of the. Authority 5 and if
to fome Intent there might be a2 Con-
fruCtion made, to make the Grant.
void s yet.if by another Conftrution,
the Grant may. b¢ made good, and the-
King's Intention filfilled, witkiout any
Pigjudice 10 him, than for. the honout
of . the King, andtheBenefitof the Sub-
je&k, that Conftruétion fhall be made,
that the Grant fhall be good, and fuach
Conftrution may be made in this Cafe,+
for here the Tenure referved being void
(as, itis agreed byall)a Tenurein Capire,
( beingthe Tenureintended by the Com-

miflion) fhall be raifed by Implication -

of “Law; by this Confiruétion the
Grant fhall be made good,: and the.
Kiing's Intention {hall be fulfilled, with-

out any Prejndice to him., =
* 'THEY agrec, thatin all Grants:of

. Lands by Letters Patents here in Ire--
land, by Viitue of the King's Com-.

miffion, or Letter Mifliye ynder. the
Privy Signet, if that Tenure b not re-
{exved, either by the Letters Datents,

Or by the Law, which is direéted by
the faid Commiflion, or Letter. Mif+

five, there the Grant fhall be void in

the Whole, both for the Land and.

Tenure, - ReTNY
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AN herefore, where' 'thé ' King'
gives Powet, to geant Lands, and o'
referve a Teriure, which the Edw will
1ot cteate, or to referve fome othéf
thing, whiich the Law it felf' will ot
. referye’s- @s if  the Comimiffion * had’

been to'grit Lands, and to teferfe’d’

Tenure by Knights - Seryice, if -the
Land be granted, refervitig"4 - Fenure'
in- ‘S’o&’dge;”’jﬁéf(?nint is void' i the’
‘Wng»dIé T .(L:‘.':;f 3 _:: : SR ‘9. " { ‘ {»,‘ ‘
- So if the Commiffion had been,
to’ granit Land, and to refcive twenty
Shillings' Rent, and they referve ten
Shilligs's ‘i1 thefe Cafes the Commif=

fimers have not done {o much ' as - threy’

thould; tie K ing is prejudiced, "and
no* Copftiu@tion * or* Implication” of
Law éafi* help; asin onr-Cafe it doth
- AND-here in'this Cafe, the Tenure
referved  fhall not ‘toif that “Tefure;
which is implied by the Law,” bécaufe
the Tenure teferved is void : For that
they cited the Cafe of Littleton, in his
Chapter of Frank-almoigne Seét. 140..
A Mar that holds - Lanids by Knights
Seiviee, at this Day granits them, by
Licenfe to-an Abbot, ¢ . to hold in
Frankakiigne, the Tenure referved is
void; and he fhall héld by Knights Ser-
vice, and o aGiftin Frank-marriage,re-
gerving a Rent, this Refcrvation is void,
ERRN : and

TENURES, ‘
and he fhall hold only by Fealty,

‘4. H, 6. 22. othérwife it would be, if

the Refervation: wete good, for there
the tacite Refervation fhall be filent, as

in PPheeler's Cafe, 6 Coke 6. -

THEY agree, that if thefe Letters

Patents had beers irade; by Bill figned by

the Kimg’s own'Hand, undet the Great
Seal of England, the Tenute referved
would controul the Tenure, which
the Law would have taifed;- for in Let-
ters Patents paft in England, the Letters
Patents are ultima intentio Regis, and.
the Judges (who are to make Confiru-

¢tion thereof). are to ground theit Judg- -

ment, upon the Letters Paﬁmts-?«the.m-
felves, and the Contents thereof, with-
out any Régard to the Particular, of
any thing without the Letters Patents,
$Doddington's Cafe 2 Coke 34.
> BuT in Letters Patents of Lands in
Treland, under the Great :Seal-of Ire-
land, the Letters Patents aré not #k-
tina intentio Regis, but zora, (5' ﬁvlq,
prima, & ultima intentio Regis-are all

“to be taken, and: gathered’ out of the

Commiflion,  or Warratit from the
King under the Privy Sig'ncg, upon
which they dre paffed ; and here the
Fudges are to ground their Judgment
upon the Commiffion, - ot Warrant,
as well as upon the Lettess Patents.

; And

£7%
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And to thefe Seven LArguments, or Reg.
< fons, all that was fpaken by they.
. that argied for the iéﬁéﬂ, Patents

may be reduced. . . .
;71!#?664,; the Chigf Baron, B ARRY;
and FufticeR-y v Es (with whom Baron
LowrBER agreed:in Opinion, thougly

he could-not: then argiid; /by reafon of

Sicknefs)y . s
v That the Letters Rdténﬁ e ‘vaiAd»‘z'};

i Liaw, both to the Land, and 1
- onthe Tenuye, T
1a phis, Cafe five Things did full:inta
Jrriaril r{:fa'xﬁﬂ"Wemﬁm.' o iy

5 Twue Commiffion mentioned in the
- Cafe,iand the Authority of it, .
2., Authorities, and their feveral Sorts,
and-how they ought to be purfued. ’
8« LHE Authority in this Cafe, what
oIt gs, if it be Ppurfued,. as it ought to
- ibe s swherein it is not purfued.
4 ;Z}nzgggﬁ,iwhaﬁ théy :ate in the Grane
- “that the Refervation of. 2 Tenure is"
- modus Conceffionis, that it i not
- alud, or a diftinét thing fiom the
~ Grant, that Temmres had their Origz-
' nal

S R T DR A [olution is grounded.
- ‘But it witsréfplved by the tovo Chief el T A e

TENURES.
inal \n England, beforé the' Notwman
?:Cﬂﬂqﬂlﬁ-‘“ | R T
s The Reafons why the Letters Pa-
“tents ‘are void in- the ‘whole,- and
- the Authorities upon which the Re-

- » 1. TheCommiffion mentioned in the
Cafe, is the Commiffion that was in
Force, in the Time of his late Majefty,

.for the ftrengthening of Defettive Ti-
tles s a Commiffion that wasone of the
- greateft Graces, and Bountiés, that cver
' before that Time) was vouchfafed by
~the Kings of England to their Sub-
“je&s of this Kingdom 5 a Commiflion,
- that was agrced by all, to be a good,
-and legal, and effeCtual Commiiffion,
-and to contain in it felf full Power,

and Authority to grant. P
‘OF which the Chief Fuftice of .the

. Common Pleas in his. Argument faid,

that upon this Occafion he did fesioufly
perufe it, and in his Judgment, it was as
full, and ftrong a Commifliony for
“granting the Lands (Concurrentibushijs
gui de_fure requiruntyr) as any-he had

- feen.  There was in the Commiffion
- (as he faid)  plenstudo poteflatis; there

- is not any Queftion of the Commif
- fion, nor of the Power granted by the
Commiflion ; neithcr (as it was dé-
Clared}

o1
~B
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clared) was it the Intehtion of his Ma-
jefty, to deny unto the Subjed;, the full
Benefit-of it in all things, wherein the
Comnmiflioners had purfued their Au-
thority, given by the Commiffion, and
proceeded according to the Law.

For that, that there was no Dire-
&tion in the Commiflion for the Te-
nure, it was no Defe& in the Com-
miffion (as the Chigf Baron obferved)
nor any Omiflion, or Negligence in
them, that were trufted with the Draw-
ing of it, it was done upon good Ad-
vice, and of  Purpofe; for the Cafes of
them, that were to pafs upon that
Commiflion, were fo different, and
there was' fuch Variety of Tenures,
that it was not poflible to give any ces-
.tain Direétjon in the Commlﬁlon con-
cerning them,

‘BEsSIDES, the Intention of that
Commiffion was not to give Authority,
for the Alteration, or Dumnuuon of
‘the Kings Tenures; it was intended
only for the Eftablithing of the Eftates

and Pofleflions of the Subjedt : And
therefore there is not 2 Word in it of
any Tenure, {0 that the Purpofe of it
‘was, where any former Tenure was 7%
effe, to preferve it, and where no Te-
nure was 77 ¢ffe, to leave it to the Re-
Aervation of the Law.

So

TENURES:
So that now the Commz]z’on‘ being

cleared; and agreed to be.good, -and
legal, angd to contam, full I’ower, and
ample Authority to grant the Lands.

Y

) The fole g@eﬂm will'ke; .of the
" “Purfuance of the Comaifipns and

" whether this Power granted: by

the feveral Sorts of ~uthorssies in our -

* the Commiffimn, be well executed,
and purfied by the Commif-
fioners

S

2. To ﬁnd out thc La\v in ﬂu aft,

Books were confidered, and how they
ought to be purfired. “

FoRr Authorities thefc Dxﬂ’crcnces

ivcxc agreed for Law.

ALL dutborzz‘zes are GIChCL' Authok

rities in Law or Authorities in Fazz‘",

‘for his Rent, -

8 Coke 146. the 6 Cm_‘pfm‘ers Cafe.
Authorities in Law are, where the
Law gives Authority, without any Au-

‘thority frony the Party ; "as the Law

gives Authority to'the Lord, to dii’fra‘,m
and Scrvxcc, to thc,

‘Owner of the Soil, to diftrain Da«

‘mage feafant to him in thc Rcvc;rﬁon

to enter, and fee if Wafte be done,
and the like,

AN
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AN Authority in fait, is where the
Authority is given by the Party. =
. Authoritics
in fait, aresei:
ther ‘

Nude and bare Autho-
) “thoritics, or Authori-
_ties cloathed with an
JIntereft, Coke's Inft. s 2.

S r Ded.

. Commez/lion.
Nude Au-] 2 Commz/fion

thoritiesare gi- 3. Qp;flfmf . o
ven either by | 4 7% o
| s, Or At of Parlia-
wment.

AND for all thofc Authoritics, it is
a certain Rule, and Grownd in our
Law, zhat they are tobe purfued ffrictly,
and precifely, both for matter and form,
or otherwife, the At done by colour of
that Authority 45 void, 10 H. 7. 15.

Burt the exccution of Authorities
that are cloathed with an Intereft, are
of a more large and favourable inter-
pretation, than the execution, of thofe
that are but bare Authoritics, 5 Coke
94,8595, in Barwick's Cafc. '

1. THAT Authorities by Deed are
. to be purfued firitly, and pre-

. cifely, both for Matter and Man-

. 1Cl.

. TENURES.
. ner. See, the Cafe of 12 Aj.‘v

24, 2 614,/:‘ 3?«9'

S THERE the' Cafe was, ‘that the
Plaintife did make a Charter of Fee-
fimple to the Tenant, and a Letter, of
Attorney to-deliver fvery of féifin, the
Attoiney delivers /very upon condition;
this Bvery is void 5 for - the Authority
v not purfued in the mamer.

80 on the contrary, if the Letter
of Attorney had beé‘ﬁ%é‘cf’cli‘vc*r‘izfgféﬂ]
of feifin' ipon condition, - and the At-
torney riakes ‘Fvery ‘without condition,
this is void! Cokes Inft. 258. 1t H.
#.'3. A Letter of -Attornéy is.made, to
wiake Jivery aftet the Death .of I: S.
and the Attorney makes-/zvery during
the Life of I. §. all isvoid. 40. As. 38!
-°1p T command a Man ‘to make a
Deed of Feoffment in my Name ac-

¢ording to -a-Copy fhown unto him in -

Latin, iPWe piakes a Deed of Feoff?

mént according ‘to- the Effe@t of the’

fame -Words, in Englifb ot French, the
Feoffimient is without Watrant’s for in
that Cafe, he doés not purfise the Au-
thority in the mamer. 10 Hen. 7. 9.
So where ah Authority is given to En-

feoffe, and helévies 3 Fine, /m? & ;&;

Henm:7.15. 0

2. For

~
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2. For Aw‘/aorzfzes Ey Commzﬁ' o,
that they muft be purfied, it isthe

. Earl of Leicefter's. Cai"cm ?’lawd
Com. 380, , -

e

THE. Eail of Lezc@’ffr, 1 Mzz/ was‘

indx&cd, of hloh Trcafbn? befoxc Sir
Rzz‘bﬂrd sz‘/owell -and fevcn other
Commlﬁicmc;s, by vcrtmc of:a Com~

miflien, dJreﬁcd to J;ht}ﬁkd Sit, li’zdmmf

and fourteen more, - T

Ar:r ER, anothex Commxfﬁon Was

duc&cd to. Su f‘lﬂamas Mzre, and
) mhms Lccmnrr tha.t 'WhCl‘@; the Earl :of
Lemz/fer ﬁood indiéked,  before Sir
Richard qutz‘bwell and fourteen other
Comml{ﬁomms, of, .;dncrs Tlcafons,

I T gave, thg:m AuthomY }zd mdzé?zz—
mmfum pmdzﬁm recipiendum, & ipflm
Robertum. St uper. tnde. andiendum, e,
we debito  fite by z/zmz’zmz,tﬂmmzmdzm,é'q.

"By, col@m of that Commiflien, they
dxd au:uon hl,rm up on ‘tf at IndiGtment
found bCleC twht of :the: Commifiiz
5;3@::13, he gonfcﬁcd the ’Ireafens, &»c.
‘ aﬂ*has]udomentu S

I:r - Was ;refolved, :that all »that was
donc was void, and; coram non judice,

for that they dzd not pmfm their Au-
: z‘bamy

3. dh’fbﬂv

Ty

TeNURES..

=30 Authorsty by I?atent muﬁ be pur-
fued. . 3w
--The - King:Licenfes an - Abbot and
C@ven; t0 A;hqn, the Abbot fole Aliens,
it-is voidy 2% . Hen. 7. 7. & 8. And
the Rule given’ by Frawzckm ~when ¢Iﬂ@
King. wzz/w wny.. Gramt o8- Licenfe, #
ought. ty - be- executed accordingly and
fZrictly, as if the King Grants me. Li-
cenle to. ma&g@mfg@ffmcm«by, Beed; 1
cannc;t make aFgoffrent witheit Deed 3
10t ¢ contra, fo that the Licenfe muff
ever.be purfieds or therwife the, ACk
done .is not-warranted by the ‘Licence,
wid. 18 fs. Pl. ultimo. The Lord Clif-
Sord's Cate' g Coke 80:. Smmf prerog
Regis 31, -

THE hgm& fWas to jevy a Fme of
the Mannoy of Dale, tofind. two Chap-
lains, and he would l}ave &Vydd th‘flgl;ls;

cay Qut@heﬁhap ains, arid col
e e S, i
fm, Vid. 3oEa’ 3. 17.“ et

4. dut/oorztzes by PVM ml,lﬁ be  pu-
fuecl

1IN a przeczpe quod reddat thqge muﬁ
be two Summoners, therefore Symmons
by one Summoner is not vood, Plowd.

oEd. 3.16. :
Com 393:5 N 2 - S.Aﬁtbﬂ-_
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-1 15 Mithority giver by Parlxament
muft be pmfucd .

C T ueStasite of Merton Cap. 5 ‘or-

ams \That:in-a " Redjfesfin, Alic She-
riff zzﬁ;mpz‘m Socurn mﬁodzém placitsi

i Corona, &re. acrédat-aid: tenemerss

tumilid" do guo faﬁa fuerit: querela,

¥ sth&\}S&hmfﬁatak‘@ ‘bit”one’ Goronei

it-dsonoriood) for thedA & appoirits a,

Numbeér,” fwo at the leaft, which nums
ber-otight to- be fatisfied, -or--€lfe the
Aﬁthoﬁjty ‘given by the A(Bc s oot pur-x
fucd 123 A 7. Plowd.: Com. 595,
S0 thatvibys the: Rule of “all thcf’@
Baoés it Isemanifelt, thut -2 mide A
2hority ' be: : purfiied triétly, both..
or matter and manmner, or the At dom'
&y eoloir: o the Authority i void, -
- "B I}Q"ahf-whw(}afes,the A& o V01d
“fot hotputbing ofthe | Auth@mty
;"“"’ ‘thail-be .void in the “whole,” or ift
- Patt-only, -this dlf&‘.lCl’lCC was
taken. ..o tutc L
W rERE he that hath an Authou-
+ “HOtH "Hhiats swhich-hé js Authorizd te
do, & aliud, and another thing diftinc
from that fQL which he hath Authori-
ty. And Wwhet ‘he “doth * the fame
\Hhilng “which “HE” #: ‘Authotifed to do,
S ‘modp} it anothcx ummcu* man the

ééut}}omy does w almnr D IN

1

' almd

: thelefore i X
E tha.t is accordm%to his Aﬁtl

VTEN TR ES
s fhé ! Cafe'it 165468, Fok that

h’ is aﬁ:m‘fcd eind "Vox@l for the
Whm ‘%’tﬁb ottier it 'is) Yoid for thc

sa A \"i}u.ﬂl J., Lol

Wholc. Lo
Aﬁrﬁ:f"thértfdie oo i[fétt"e O%Atfox'

"ney be: made 13, 178, o 1iia ke Boery

OF [&3jm in WPbite-sere, ahd Re' hoakes

Biery: ih{,.Wlﬁﬂ‘ acre,”ahd" Blbtk-acre,

oth” Jders Wind’ And
‘é y od"” f‘dr’“WZn‘é -gcre,
OF ty,' and

thete he’

!‘ 51 i o
sarfiiadt £0 it, “ahd Void or
I\Jvlmch is aliud from his A'ﬁt om >

8.

Teg 'rgﬁ bnw&s £ it WOﬁld bc, if the
Letter of Attorney werc t6 fidke live-
7 of one Acte, and he makes, Jrvery
“of two Acres, there!it is. yoid for bf:)‘th,
“Pecaufe he couplcs both toocthm 5 And
it is not nantedin cerfain in the Feoff-

ment, of which, Acre livery ﬂlgl}Bll);
g o to 4 Ho7

23. W?hcc% Cfaac’fzggflﬁl’%’%% tktt”A‘érc s named

in ccuam? FVbzte—acre,, and, fo a c}xﬁ‘c—

’ LRIERS L T
nce. ‘

e Ox, the othc:tﬁde ’W n “ﬁxe fame
thmg is done in anothcr ‘mannct “than
“the- Autqum?y ‘warrants, there is #dem
alio-mody; and thereforeall isvoid: As
in the Cafe of 12 Afs. 24- 26 Afs.. 391,
40 Afs:38. 10 H. - 7- 9 théCq(csa»
mady Gited. -

s N 3 THE

81

¥
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Th "."Ca. TA,‘;“ST.EE;"-)C
. ‘T HE true_Reafon why in all thog

Cafes the A&IS void, is, becaufe the
Aichority Is executed Ao Mids, And

fois the reafon’ exprefly given in the
Book of 12 Afs, why the Jvery is void
- pecasfe the. Aitorniy doth is i other
mgenier. than the dithority warrans,
. Tais is dhe difference that muf
xule the Cafe oné way or other.
. AXND therefore . the ; only” labow
WAL b, xofid o niider which Pa{l{tof
at -difference the Cafe in_queftior
doth fie, . .o o -dieHen

3. For -that, Fielt it will b ficcéltary
o enquired. 0 T

. Phat the duthority in this Caft is?.
L cther it bepinfued a5 1 ouglit 70 e
erein i is not purfued. .

ik

e T
TuE Aurhgrify, given to the Com-

msffroners in this Cafc is fwo fold. .

TAN Autbmzy
; ‘exprefled in .t
ey, Pl i e

.3 0 grant the Manfior of Dae,

And'an, futborsty implicd in Tay,
20 refervé a Temure in Capire.

FOR wheté th

the Tenyre, 10 direction for

the Law will iniply a Te-
e, -~ pure

| T NURES, -
nute . itivCapite; # ‘the "belt for ‘the
King. ,;.’.'} i ..%“ 7 : RV EIE ,
~ -1 this Cafe ther byl#ie very Com-
i ffion; thie: Tepiire is miade- pire of the
Grant, ‘iari;b{‘}quu@'C’v’ﬁE@yﬁW?}Ifor ‘the
Authority though it Bettwo! fold, s
preffed - and implied, yet-Botli! bémg
put together, that which is to-Be dene
by vertue of that Authority, is but one
entive A, ‘one Grant, 4 Grait of the
Mannor of Dale, refeiving ‘a-Capite
Tenure, fothit their AUHSHry™ 8 grant
the Land is not abfoluté,~but-f#b modo,
{o that they referve a Tenure in Capite s
and althoush the Powet “fo d¢ferve 3
Tenure i Capite, be only itiplied by

IR
eIV

_the Law, and be not given by exprefs

fno differenice. 0 T
" For by the Rule: of our Books, Aus
* - thoritics implied in Law, as well
as thofk that are exprefled, muftbe
YW HERE & Letter of -Atrorney is
made to deliver fivety- of - féiffn; “the
Attorney hatha two fold Authority:
A~ Authority expreffed in his war-
" rant,” dhct that'is general to deliver
' AN anAuthority implied in Law,

W ords. in theit Commiffion, that makes

P EE B
AT AR
.

that is to deliver an aftual and ex-
- prefs- fvery; and not a froery in

N 4 And
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~ AND therefore if the Attorney de.
livers Seffim within the View, though
it be warranted by his exprefs Autho.
rity'; yet becaufe he hath not purfieq
his.implied Authority, the A& is void.
And fo.it was refolved, P. 3 Elje
C. B. in Tarham's Cafe, Cokes Inftir,
Seét, 66, - - SRR '

& This.then being their Authority,
< S..20 grant the Mannor, of Dale,
and upon the Grant to referve 4
Tenure in Capite.

. Now, how have they executed thig
Authority :

. There are Letters Patents paffed to
A. and his' Heirs, by Colour of the
Commiffion, 2o be holden by Knights
Service, as of his Majefty's Caftle of
Dublin, - ~ L
HERE they have not purfied their
Authority, for where by the Commif:
fion cither a Tenure # Capite ought to
have been referved, or elfe the Tenure
left to the Refervation of the Law,
they exprefly referve a Tenure by Com-
mon Knights Service. R
Tuar the Lerters Patents, asto
this Zennre, (thus referved) are
void, it was agreed on all Sidcs.

Lo . .. Bur

“TENURES: !

. ‘But whether they fbouldbe only Void,
#0 the Tenure, or whether. the reférving
of ‘a Terwrey- [0 divers from the:Tensre.
wntended, and warranted by the Com-
miffion, [(hall deftroy the whole Grant,
barh forthe Land and Tenure, was the
Point, wherein they did differ.

" 4. And for the clearing of that they.
did‘cnquirc-,» what the Refervation of a
Tenure is to the Grant - :
Y Whetheriit -ber a Part of sthe, Graat,:
- and ' Modus Conceffionis 2. >~
- Or whether it be a diftinét Thing,
" and aliad from the Grant ds_this

i
FORE S S

 TFor if (asthey that argued for the
Laetters Patents held) the Refervation
of »'-th‘cﬁTevhmrg,, and the Gramnt of th'c
Land, be Alind, & Alind, two di-
ftinét Things in the Confideration of
the whole Grant niad¢, and- the Au-
thority given by the faid Commiflion,
for the making thereof, mlmg «perad-
venture the Patent may be void, asto
the Tenure, and yet good for the Grant
of theLand. =~ -
-~ Bur if the Refervation of the Te-
nure be incident unto the Anthority,
and included within it; and the Re-

{ervation of the Tenure, ﬂand the Gmn;
| L%
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The CASE of
of the Land make ‘up’ but-one entire
Grant 5 {0 that the oné is.d Part of the
other, and:the Refervation of the Te-
nure ‘be. Modus Conce/fionss, then the
granting of the Land; referving a di-
ver{é--or . conttary “Tenure, to  that
which their Authonty did-warrant them
to referve, is a doing of Idem alzo
moda 5 and fo the whole Ad s void:
They held that the” Refervation of
the T enure is Modus Conceffimss, and
zhat it is not Alind, S: a thing diftinct
and [eparaze from the Authority of the
Grant of the Land, but impliedly in-
cluded within it, and ncident to it.
ALTHOUGH a Grant may be with-
out Habendym, exprefs Tmmdum, Red-

dendum, or Condition; yet when they, -

or any of them, arc ddded, they ar¢

de modo Conceffionss, and- do dnc& and
rule the Grant, . *

1. 'F OR the Ha&eﬁdwm

TaE proper Office of the szém—
dum isto limie the Effate; -

I. Altm theEﬁatc in the
Premiifes.
2.Diminifh or enlarge. -
3.Give to a Strange1
\ 4. Make the Grant void. -
. It

_YETlome,
times it may

‘TENURES,

1, It maya altc: the Eﬁate in thel’rc-
gmfcs. T : S :
As Whexe Land is given to, Iwo in
thc . Premifcs, - Habendam, the One
Moicty to.the One, and the Other
Moiety tothc Other, by th¢ Premifes
they have a joint Eftate, the Habendums
makes them Zemants i . Common,
Listz. 66.  Sowhere Lard is given to

WO, . I:Lzbmduﬂ@ to the- o@@wm
the . Remainder to the other, - By the

Premifes they fhould have a-jolnt Eftate
in Pofieflion. - But the Habendum doth
alter that, and- maketh - the -ohe fole
Tenant of  the Frechold for Life, ad
the other fole Tenant of ‘the Remain-
der; 8 E. 3. 320. Feoffments. and
Faits, 73.

2. It enlargcs or dxmlmﬁlles the
Eftate that would pafs by Implication
in the Premifes, and fo -deftroys the
lmphcanon 5 thxs is" ccammqn m Wy
Grant

IT gives to a Stranger not named
in the Premifes-of the Grant.

v oS

As

18¢
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Thi CASE b—bf

As'if 2 Man gives Lands to I, §
Habendum with A, his Danghter i
Emzk-mzzrrzage, there the Wlfe not
named in‘the Premifes; by the Habep-
‘dum, takes a joint Eftate with ber Hufz
‘band. “This:Cafeis vouched in PL
Com. 158y 1o be i 4.E. 52 which being
w0t found-in that Lear; it ‘is there é‘
Left without any further *ré_’ﬁrmce, £
you fbil] find it insE 53587, SoCoke’s
Inftit. Sect. 17. yet vid. 4 E. 3, 4. 'SS
Jikewife where a Leafe” is made to 7.
Huberdum: for twenty Years, the Re-
mainder to B. and his Heirs'; here B
gaineth an immediate Frcehold by thé
Habendum, and yet ‘he'is’ not named

" in the. Prermfcs of thc Deed P/owd

Com. 158 S

4 I T will makc the Gremt v01d
As if I have a Rent in Fce, and X
grant it to another, if I ftay there, ‘the

Grant fhall be for Life : Butif Ifay fur-

ther, Habendum after the Death of I.'S-
there all fhall be voxd Tlowd Com.

152, I56;

So if theKing grants Lands by Let-
ters Patents, Habendym from a Day to
come, there the whole Grant is made

: yoid

"TENURES.
void by -the Habendum.
Barwzc/es Cafe. ~

HE in the Revcr;f‘ ion for foc orants
his Eftate, Hubendum after Mc/me[mw,
and after Mglaaelmas the Tenants at-
turns, yet Refolved that the-Grant is
void 5 though if there had been no Ha:
bendum, it had been good by the Pre-
mifes. of  the Dccd Bucklers Cafe,
2 Coke 5.

CIN all thcf‘c Cafcs, the Haéqﬁzdum
bcmg void, makcs void *the - Grants,
which would have been good without
it.

s Colee ‘931

2. A sthe Habendum hath thefe eve-
xal Operations in ‘the Grant, {o hath the
Reddendum. g

As an Eﬁate by Implzmlzon {hall be
.controllcd by an ecxprefs Limitation ;
fo an implied Reféervation fhall be
contxolled by awv exprefs Refervation.

A Man makes aLeafe rendring Rent,
‘and does not fay to whom the Rent fhall
be paid, this by Implication fhall be to
the Leflor, and his Heirs but if the
Words be to the Leffor, the Heir fhall
not have it, 31 H. 8. Dyer 45,. 12,
‘E.3. Afs. 86. Plowd. Com. 171. in
Htl/and Grange's Cale 5 10 E. 4. 18.

& 21 H. 7> 25,

THE
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. T HE Referyation-of a Rt i in fotiic
Cafcs thall make Severance of the
Grant, ‘dnd make fe’Veml Gxa’ﬁts, and
feveral’ Revelﬁons. W

RIS 2

-1 AE A Mah ma:kes a Leafe of

thece: Matiniors; relerving twenty 'Sl
fings" fot:oiie, five’ Pound for- anot*hcr,
and twenty Pourids for the third ;- there
are feveral Reverfions; and- there’ {hall
be feveral Avowries, 14 Efig." Dyer,
308 Winters Ca?’e“"BE'}@“wfs wée
55 ngétsCafc._ ;'

3. FOR thc Tmmdum.

©THE pmper Office of *'the Terten-
dmfz isto'relérve the Tenrre) "and to

roll the Tenure by Implication. = =+ *

Brror & the Statate of Quin Emp-
?orkr Mwmm, ‘ifa Man' madc a‘Feoff-
:m@nf, the- ‘Feoﬁ"ée *held of ! the  Feoffor
by fuch Ségvices, as-tlie Feéoffor- held
over: i But-if -other- Services “weré e-
feeved; iheii ‘the Feoffee” hcld by fuch
Sermces a&wwe referved,-

» Tuar the Donée in'T aﬂe ﬂm][ hoId
43f the Domior, as the Dohor held over,
is vegulardy tine; if the Donor make o

- fpecial Refervation; for then the fpecial

Refervation excludes the Tenure,whlqh
the . Law would ereate. - Coke's Inf’r

Sect. 19. vid. 34 H. s, @yersz R
4. For

%&s»

’

TENURE&

4 F oR thc Cﬂndztfo?z

RS

T HAT. does'likcmﬁ: dnc& A and rule
the Grant,, thei Condition: daes change

the Quality of the Grant, and makcs '

the-Eftate: conditional; .and defeafible,

~ which otherwife. weuld bcabfoiute, and

mdefeafblc. sl v

S0 that-all z‘lycﬁ, viz. az‘be Ha&eﬂ- .

dum, the Reddendym,.. the: T enendum,
and the Condition, “aye, de: immodeConcef:
Sfaonts, and-dorule, and direct the Grant,
the firft Limits, and fets forth the Quan-

tity, the other dr:fcnbcs thc Q:ahty of B

the Eftate. o

CAND of all: thefc thc 7 e;zena’m is
mfcparably annexed to the Eftate, the
reft may be 'determined, and yet the
Eftate. continue, ‘but the Tenure can-
not be determined, as long asitthﬂatc
cennnucs., : SR

$
&

1. THE Condiﬁion mayhc 1clmfed.
. 2. THE Rent:may‘be releafed. '~
3, THE Eﬁats: may bc cnl*argcd

B U T thc Ttm,uc cannot be dcﬁrov-
cd, it may be transferred from one ano-
ther,-in Cafe 'of common’ Pélfons,
put a Teénure mCapzfe cannot be tranf
fq:rred or gxtintt by any: Rcleafc, or

G1anr
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The CASE of -

Grant, for it is an Incident infeparably
annexed to the' Crown. - - .
It was Obj. that the Tenure is Alud
from' theLand, for the Land is the Sub.
jects, and.the Tenure’ belongs to the
King.. . -+ 0 oo
o To that, 1. it-was anfivered, that
thc;Q;nﬁz'm' is not, whether the Tenure
be Alud from the Land; fof tis clear
the Land is: oné:thing, ‘and:the Tenure
andther: But'the ‘Queffims is, swhether
the :Refervation - of . the' “Tenure - be

Alind fiom the Authotity: of -graiting

the:Land; orincludédiineidt, fas Modus
ConceffionitsyS. they: thall-gtant; and
grant in this Manner ? gt
-zl s anfwered; both are ‘the
King's 5\ but-the Tenure was afleep by
the Pofieflion’ in’ the Kimgy and it-is
now to:beawakened by :ﬁs Commif-
from,” in whiche-it «appears; that the-In-
tent, and plain Meaning of. the Kamg
was, to grant the Land to the Subjeét,
4nd to. referve the Tenure for himfelf.
And that the Tenure is'not fuch a
Stranger to.the Land, it is proved. by
our Books, in Mary Blages Cafc,
3 H. 4, 3. it is faidy - that--Land lics
naturally -in - Tenure 2:  that Land: lics
ghways in Tenure, and ‘thetefore the
Temure is of ‘the Nature of the Land,
jtarifgsout of the Land, and hath Ex-
s 0 iftence

- TENURES.
iftence in the Land, it is inhetent in it,
and infeparable from it, it is upon the
Marter of the Effence of the Grant of -
the Land ; for no Grant of Land in
Feefimple, to a common Perfon, cither
from the King, or a commen Perfon,
can be without a Tenure, cither ex-,
prefied, or implied : We have not in
our Law propetly Alodimm, that is,
any Land in the Hands of a Subjcé,
that is not holden, Coke’s Inflit. Scét. 1.
TuEe Lands oply that ate in the
King's Pofleflion are free from Tenurc,
for a Tenant is he that holdeth of fome
fuperior Lord, by fome Service, and
therefore the K#mg cannot be aTenant,
becaufe .he hath no Superior but God.
Predium domini Regis eft divectum do-
mminium cujus nullus oft Author nifs
Deuns. :
A ND as Brafton faith, /6. 1.‘6?. 8.
Ommnis quidem [ib eo, O ipfe [ub
 qutllo, mifi tantum fub Deo.
17id. leftatute. 16 R. 2. ¢.5. 14 Eliz.
Dyer 313. 1 Coke 47. vid. 8 Coke 118.
where it is faid, that # would be againft
common Right and Reafon, that the
King fbould hold of any, or do Service
to any of bis Subjects 5 and thercfore
{ome have thought it not {o proper, 1t

the Kings Cafe, to fay, that he is’

Ceized i dominico [0 ut de feado.
| S0 Cowell
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Co_we[_l : Interp‘ret., verb, ﬁJMum' & In-
Jtitut. p. 66. as if feodnm or fendum
were taken inour Law, asit is in the
Feudn] Law, only for Lands held b
Services, o d
B U'T with us it hath another Signifi-
cation, Littletontells us, feudum idem
{ﬂ g%qd bereditas; and fo it was de-
fined, long before Littletan, by Bra-
&ton, and Briton, and Fleta. ﬂ
~ ANDin Truth it hith two Significa-
tions in our Books s in the firft, it is
taken to ;efthc fame with an Inheri-
tance, and o it is proper enough ir
the King's Cafe. PT o ol ia
I~ the other it is taken for Lands
held, asin that of Hors de fon fer.
. 'We find both in Braiton, lib. 4.
cap. 9. fol 263. Feudum ¢ft quod quis
tenet ex quacunque canfa fibi & heere.
dibns fins, dre. & alio modo dicitur
ﬁ?du;ﬂ,l quod quj tenet ab alio ficut di-
citur tals tenet de tali te oy
vicinm militare. N%fmmpﬂﬁi ‘
AND agreeing with him is Fleta
{which for the moft ‘part is tranfcribed
out of ‘quc?'oﬂ) 1ib. 5. cap. 5.'
AND here juft Occafion might be
taken to clear our Mafter, Lsttleton,
from that Imputation which is caft

“upon him, by the Author of the Cor-
oo Wealth of England, pag. 127,

where

TENURES..
whete he lays Ignorance to his Charge,
for faying, that Feodum idem et quod
hereditas, which (fays he) it doth not
fignific in any Language, =

1t were cafie to make it manifeft,
how proper that Sence iss bot becaufe
it hath partly appeared, by that which
hath been faid, and for that the Au-
thor of that Book is not known ; for
fome have doubted, whether Sir T%o-
snas Smyeh be the Author of it, or no,
| Sir Yobn Fernes's Generofity, pag. 99-
and {o'to argae with him, would beto
fight with aShadow, therefore they did
abftain. : ‘

So that it is clear, that only Lands
in the King's Pofleflion atc frec from|
Tenure ; but if they once comc into’
the Hands of a common Perfon, there
if the Feoffor do not referve a Tenure,
the Law will. - Cod

B ErorE the Statute of Quia Emp-
zores Terrarum, if a Man madc a Feoff-
mment in Fee, and referved no Tenures
the Law did imply a Tenure, and the
Feoffce held of the Feoffor, by fuch
Services as the Feoffor held over.

U rox a Feoffment made after that

Statute, if no Tenure were exprefied,
the Law will imply a Tenute de Capt-

| talibus domings.

Q2 AND



196

[ .
.

The CAs T of
AND as it'is in the Cafe of cont.
mon Perfons, fo in tie King's Cafe;
in every Grant wherein Feefimple
pafles, there muft be a Tenute either
exprefled, orimplied. '
O fuch Neceflity is the Refervation
of ‘a Tenure in the Kzng's Grant, that
although the King fhould grant Land

without any Refervation of Tenure, or

by exprefs Words, abfque aliguo inde
Reddendo, 'yet the Law would create a
Tenure in Capite, 33 H. 6, 7. 6Coke 7.
Wheeler's Cale, ‘o Coke 123. Anthony
Lowes Cafe. L '
14 H. 6. 12. The Abbot of St. Bar-
tholomew’s Cafe. The King grénts
Lands in Fee, Zenendum cy Frankement
come be Roy eft en fon’ Corone, yet the
Patentee fhall hold in Capite, for it is
wefted in the King by his Prerogative,
and cannot be extin&. . - T
It is fo infeparable, it cannot be re-
leafed.  In Authony Lewes Cafle, the
King grants, or releafes the Services to
his Tenant, and his Heirs, 'tlis Reéleafe
-cannot extinguifh the Tenure in all,
though where the Tenure is by Com-
‘mon Khnights Service, ar’Socage, it ex-
-tlngulﬂ'l(‘.‘S' all the Services,” but thit
-only, which is an Incident infeparable
to every Tenure, viz. Fealty, and all
or this Reafon, Becanfe there is a ne-

ceffity

S

TENUREBS.

ceffty of a Temure, and the King's
Charter doth not alter the Law 5 the
Tenare and Services are Part and Par-
cel of the Mannor, and fhall go with
the Mannor, and defcend as the Man-
nor, to the Heir of the Part of the

Mother; although it be newly created,

s E. 2. Avowry 207. , q
_ Besipes, confider the Tenure in
the Commencement, and Fruits of it,
it is ever inherent in, and Relative to
the Land. 3 3ttt v o1

Tug Commencement of the Te-

e

nurer S. the Form of doing Homage
~and Fealty is, that he {hall be faithtul

and true for the Land that he holds.

Taxr Fruis of the Tenure, what
are they ? But the Protits of the Land,
Wardfhip, Livery, Primes scifin, Re-
lief, finc for Alienation, and the reft,

A np therefore where the Land and
Signiory meet in an cqual Eftate, and
Right, in the fame Rerfon, the Sig-
niory by Unity of Pofieilion is extin-
ouifhed, and there are two Reatons
given of that Extinguifhment.

1. Becaufe the Signiory thnt was fitf:
extradied out of the Land, wihen it
comes to the Land acain, is naturally
extind, foritis Revolutiv ad materiam
priman.

O 3 .

Hr
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Refp.

The CAsE of

2. HE that hath all the Profits en-
tirely, cannot be faid to have part of
the Profits. ~ Sir 7. Davy’s Rep. s.

THE Efcheat, which is the Jaft Re-
fort of the Tenure, is the Land it {elf,
and therefore the Refervation of the
Tenure cannot be faid, to be a diftind:
thing from the Grant of the Land, as
Black-acre from White-acre. ‘

- It was objelted, That Temures in

Capite wete bsaught in by the Conguef?,
but Grants were by the Common Law;
then if Grants have been ancienter than
- Tenures, the Tenure of Neceflity muit
‘be alind from the Thing granted.
T oprove that thisT enure was brought
in by the Norman Conquelt, Selden
was cited in his Spicileg. to Eadmer.
2. 194. where he hath that out of
Bracton de Acquir.rerum domin. lib. 2.
Forinfecum fervitium dicitur Regale
Servitium quia [pectar ad. “Domi-
num Regem, & non ad alium, &
Secundum quod in Congueftu fust
ad. inventum. - .
It was anfwered, that M. Selder in
that Place does barely recite the Words

- of Braifon, not delivering any Opi-
nion of his own :

Fogr in that Book, cited pag. 170,
and in his Zatles of Honour, the laft
Edition, pag. 612. we find that he was

of

T ENURES.

of another Opinion s and that this
Tenure was in Ufe in England, in the
Times of the Saxons.

- Waar were thofe Thani Majores,
ot Thawi Reégis among the Saxons 2
But the King's immediate Tenants of
Lands, which they held by Perfonal
Service, “as of ‘the Kings Perfon by
Grand Serjeanty; or Knights Service in
Capite. .~

TuEe Land fo held, was in thqfc
Times called Thaimland,asLand holden
in Socage was called Reveland, o fie-

quently in Despes-Day... Hae terra

fuit terra Regis Edwardi. Thainland,
fed poftea comverfa ¢ft in- Reueland.

Coke's Infi. Sect. x17. -
" Arter fome, Years that- followed

' the coming of the Normans, the-Title

of Thane grew out of Uf, and that
of Baron and Bareny fucceeded for
T hane and Thain-land.

3

W HEREBY W€ may utk d t
true and original Reafon of that which

we have in the Lord Cromwells Cafe;

o Coke 81. That every Barony gf an-
cient time was held by Grand Serjeanty s
by that Tenure were the Thain-lands
held in the Time of the Saxons, and
thofe Tham-lands were the famc that
were after called Baronies.

0 4  Tis

‘underfrand the -
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. 'T1s truc'the Poffeflions of Bifhgps
and Abbots were firlt made fubje& to
Knights fervice in Capite by Willidne
the Congqueror, in thefgurtbl%ﬂr of his
Reign, tor their Lands were held in the
Times of the Suxons, in pira & per-
petua Eleemofina, fice, ab omni forvi-
tio fecwlars, . T
Bv T he then turned their Poffeflions
into Baronies, and fo made them Barons
of the Kingdom, 'by Tédure ; fo that
as to them, this Tenure and Service
may be faid to be in Congueftu adin-
ventum : But the  Thain-tands were
held by that Tenuré¢ before. -

‘As the King's Thane was a Tenant .

in Capite, {0 the Thanus mediocris, or
middle Thane, was only a Tenant by
Knights Service, that either held of a
mean Lord, and not immediately of
the King, orat leatt of the King, as of
an Honour, or Mannor, and not in,
Cupite. o

- WaaAT was that Trinods Neceffitas,

which {o often occurs in the Grants of

the Saxor Kings, under this Form, Fx-
_ceptis iftss tribus Esxpeditione, Arcis &
pontis extflruttione ¢ (Sec it in a Char-
ter of King Etheldred in the Preface to

Coke's 6 Report, ¢c.) but that which

was after exprefled by falvo forinfeco

[ervitio 5 BraGon, U, 2. cap. 26. &
35.

|
|

TENURES: - )
$5. 12 Bdv. 1. Gard. 153, 26 AR,
66 Selden Analet?. Anglobrit.78." -
 AxD therefore it was faid that Sic
Henry Spelman vras miftaken; who'in’

" his Gloffary verbo Feudum, refets the

Original ‘of Feuds in England, to the
WNorman Conqueft. R

" 11is moft manifeft, that Capite Te-

fures, ‘Tenutes by Kmights [ervice,

Tenures  in- Socage, Frankﬂ[mag‘gne,
e, were frequent in the Times of the:
Sasons. e GRS
CANDif we will believe what'is cited
ot of an old French Cuffomary in-a
M. Treatife of the Antiquity of Te~

mures in BN GL AND, which is in many.

Mens Hands, all thofe Tenures were in

ufe long before the Saxons, even in the

Time of the Britaims, there it is faid;

the firft Britifp King divided Britaimn
into four Parts, o

'1 AND gave onc Part to the Arch-

- flammes to pray fot him, and his

- “Pofterity, i

A Seconily Part he gave to his@ar]s

- and Nobility to do him Kwights

fervice, ] R

" A Third he divided among Husba11c§:

men, to hold of him in Soczgge; !

Twue Fouth Part he gave to’ Me-

chanical Perfons; to hold in Bur-

gdgé.

“« .

But
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- Burt that. Teftimony was waved,
there being little certainty, or Truth in
‘the Britifp Story before the Times of
Cefar. Neither would they make ufe
of that, which we are taught by #7//;-
am Roville of  Alenzon in his Preface
to the Grand Cuftomier of Normandy,
That all thofe Cuffoms, (among which
thefe Tenures are) were firft brought
into' Normandy out of England by
Edward,the Confeffor,
BEsipEs that which hath been faid,
we find Feuds, both the Name and
Thing in the Laws of thofe Times,
among the Laws of Edward the Con-
feffor. Cap. 35, where it is thus pro-
vided. B
Debent enim unsverfs libers homines.
&re. fecundum feodum fimm, &
Jecundum tenementa [iwn: Arma
habere, & illa femper . prompra
confervare, ad tuitionem regni, ¢
Servitium  “Dominorum  fuorum,

& ¢c. Lambard Archaionem 135.

- Twa1s Law was after confirmed by
William the Conqueror, vid. Cokesinf?.

Sect 103. o

As thefe Tenures, were common in
thofe Times, fo were all the fruits of

them, Homage, Fealty, Eftnage Re-
lefs, Wardfhips. , o

For

TENURES:

 For Reliefs, we have full Feffi-
mony in the Reliefs of their Eayls,
annd T hawes; for which, fee the Laws
of King Ganutus cap, 68, 69. the
Laws of Edward the Confeffor, cap.
de - Heterochifs, and what eut of the
Book of Domes-Day, Coke hatly it in
his Inftit. Se&t. ro3.Campden in Bark-
fhire, Selden in Eqdmer, 154. |
- THAT Wardfbips were then inufe,
and not brought in by the Nermans;
as' Camden in his Brit. 799 ‘Nei- by
Flen. 3. as Randolph Higden inhis Po-
liehronicon, and others (not underftand-
ing him) would perfuade, vid. Selden's
DNotes on Fortefeue. s1. SR

Amonc the Privileges granted by
Edward the Confiffor to the Cingse:

Ports, we meet with this, that their

“Heirs {hall not be in Ward. Lambard's

Perambulation of Kent. 101.

AnD inthe Cuffoms of Kent, which
are in‘the Magnae Charta of Tottells
Edition, and in Lambard's perambulac,
There is a Rule for the wardfhip of
the Heir in - Gavel-kind, and that he
fhall not be Marryed by the Lord.
‘And thofe Cuftoms fay of themitlves,
that they were, Devant le Congueft,
een le Conqueft, n C
© For the Antiquity of #ardfbips in
England, and Scotland, {ee alio }éec'?.
: . ek,

LQ

v,
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Boet. lib. 11 Buchanan rerum Scot. lib.

6. andthe Laws of Malcobme 2. which
prove the Antiquity of Wardfpip in
Scotland, and therefore in’ England;
before the. Norman Conqueft;  for in
thofe Times it is probable, the Laws
of both ' Nations did not much differ,
as for the Times after, it appears théy
did not by - comparing their Regiam.
Majeftatem, and our Glanvill. ~Nei-
ther is the bare Conjetture of Sir Hen.
Spelman {ufficient, to take away the
Force of thofe Laws, vid Spelman Glof-
Sfar. vetbo Fewdwm. = 7
- Uronx all this they. did conclude,
That upon confideration of the Autho-
72ty given, and Grant therenpon  made,
the Refervation of the Tenure cannot
be [aid to be alind. S. 4 feparate and
diftinct thing from' the Authority of
granting the Land, but rather includ-
ed within it: And that the refervation
of the Tenure, though it be Hot ipfa
conceffo, the Grant it felf, yer it is

Modss conceffionss, and a part of the

Grant, and that therefore the Autho-
rity being not purfued -in that, the

whole Grant is void,

5. And [o it was refolved, for thefe

Reafons, and upon thefé Autho-
rities. : ;

I. THE

"TENURES.
‘1. Tuate Man and Principal Rea~

fon, why they did Refolve that the Let-
ters Patents were void in the whole,

was, becanfe that here the Commiffioners
bad but. an Authority, and that Au-
thority they have not purfised.
- By the Commiffion they were to
Grant the Lands, and to referve a Te-
nure in Capite, or to leave the I.{c—
fervation to the Law; now therc isa
Tenure by common Knights férvice
referved, {o they have executed their
Authority iz ansther manner, than the
Commiflion warrants, they have done
Idem alio mode, and therefore by the
Rule of the Books before cited, the
whole grant is void. )

It was agreed by all, that if the
Commiffioners here had granted the

Land, Referving a Tenure in Capite,

the Patent would have been good, and
effeual, or if they had granted the

Land, and geferved no Tenure, there

becaufe the Law in that Cafe would
raife a Tenurc in Capite, fuch a Grant
‘would have been good, and well war-
.ranted by the Commiffion:
" 2. Turs Commiffion is a rude Ay-
thority, for the Intereft is in the King,
and the Commiflioners have only a
bare Authority tg grant, and tilcr?for?
éit ox_;ght to be ?qrfucd moft ﬁrxgézg

r’."Q?g



- The CASE of

both in matter and manner,, and the
cxecution of itis to be expounded ftrict-
Iy. _
yTH 1s Anfwers all the Cafcs that
have been put on the other Side, where
an Authority in fome fort may be ex-
ccuted alio modo, and yet good, as the
Caft of Stanton and Barmes, where by
Cuftom the Lord might grant Copyholds
in Fe ¢, and he grants aleffer Eftate {imply,
or a Jeffer Eftate with a témainder overs
and the other Report, that hath been cited
between ‘Downes and Hop/ezm, where
the ‘Cuftom was to grant Cgpres for two
Livcs, and he grants to the Husband
for Life, and aftcl to the Wifc durante
widnitate ;5 The Cafe of Hatr and Ar-
row(nith, where a Copy-holder for Life
was licenfed to make a Leafe for Years
i tam din vixerit, and hemakesa Leafe
ab(‘olntdy, without that limitation.
The Calc of Baron ¢» Feme making a
Leafe upon the Starute of 32 H. 8,
The Cafe of 3 H. 7. where upon a Li-
cenfe to grant an Annuity, he grants it
with Claufe of Diftre(s; and yet for
that Cafe, fee the Cafe of Suitow's
H@f[pzml 10 Coke. -
TuEe Cale of Priddle and Napper,
‘and all the other Cafes that have been
put upon this Ground.

For

~ TENURES.
For in all thofe Cafes there is an
Interet coupled with the Authority,
and therefore they are not to be com-

pared to this Cafe, in which there is

only a meer and a bare A'm‘/oorzty

“Tri1s Commiffion is a publick:
Authority of Record,to which the Sub-
je&ts may refort, and of which they
ought to take Notice, to pafs ac-
cmdmo the Commiflion at their Pe-
Hl. And therefore if either through
Ignorance or Carelefnefs, or otherwile
they negleét to have their Patents drawn
purfuant to the Commiflion, the fault
is their own, they cannot transfere the
blame of this to the King, asin like
Cafe it is refolved, upon the Commif-
{fion of Banlempts, 2 Coke 26. So at
the Common Law, a Patent without
recital of a Leafe for Years of Record,
is void, for the Subje& may refort to
the publick Record; the King intends
Ardua Regni. .

This anfwers the @b‘;c@cxon, touch:
ing cven that Homour of the King,
that hath been fpokcn of, and clears
-his performance of his Part in this
“Calfe. ‘ "

~ For theKing in Favour of his Sub;
~}c&s of this lem, hath granred'a good
“and gracious, and cffeftual Cammzjio
’ ugon which many lcgal and good, antl

cffe-
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cffe@tual Letters- Patents. have been
made, that have been allowed and ap~
proved for good.

-Bur ifupont this Comnnﬁion {o good,
and gracious for the Subjed, the Sub-
je& thall contrary to the Authority given
by the ‘Commiflion obtain Letters
Pm‘mts, in Fraud, and Deccit of the
Crown, to defeat the King of This Te-
nures in. Capzz‘e, a plmapal Flower of
his Crown, - if ‘thefe Letters Patents
be void, where’s the Fault ¢ Certainly
in the Subje&, that contrary to the
Authority of the Commiflion, obtains
this Grant in deceit of the King, tode-
feat him of his Tenure, . Wthh was
.but an ill return for fo great and gra-

-.ciqus a Bounty; and that Objection

.of the. Opexamon of Law, anfwers
not the intention of the Party in this

~'Cafe, for plainly and apparently, the
~meaning of the Patentee was to fip-
prefs the King’s Tenure in Capize, and

‘to hold by a mean and inferiour Te-

nute, which was contrary to the Au-

“thority of the Commiflion, and in de-

¢

“ceit and pm;udme of the Kmv

‘Now that Patents obtained in de-
_ceit and prejudice of the King, are
clcarly and whollv, and uttcxly void,
"to all intents and puxpofcs, isa Ground
fo obvxous, fo Poﬁtwc and infalli-

bly

]

TENURES.
bly trues that they would not cite any

Book, or Authority to prove it, for it
is marvellous clear, and granted of all

{ides, that Patents obtamcd 111.,dccat,

and prejudice of the ng, are altoge-
ther void.

IF¥ any defire an Authouty, he may
have a Cloud of Authorities, in the
Cafe of Alton Woods. Coke 1 Report.

Thisis ain Authority appearing with-
in the Body of the Record, of the Let-
ters Patents thermfelves’s for

ters Patents ace ex Affenfi of fach and

fuch Commiffioners virtute & fecun-
dum intentionem Commzﬂioms, e

‘Now the Tenure in Capite being as

firongly implied i in the Commiflion,as

ifit had been confefled of the other part)

for it is upon this #mplication, that they
fay the Patent is void for the Tenure,

it is as much as if the King had, given

Commiflion to grant the Land to hold
in Capite, and not otherwife. s
Now in {o much as the Commif-

fioners have granted the Lands,” in
other Manner (and all this appears

within the Body of the Record of the

- Letters Patents themfelves) the Patent

is void in the whole, for Conftruftion
is to be'made upon the whole Patent,
and not upon any Part of it diftinét,
as is refolved in Buckler's Cale. 2 Coke
55 P AND

209
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,mlﬂion, and the variance do not ap-

The Cass of

AND this hitherto hath been al-
ways the conftant Refolution of all the
udges of Ireland, our Predeceflors,
That if upon Letters of Warrant, or
Yfion, Letters Patents be made
viryingin any Point ‘material, from the

- Warrant, or Commiflion, (and all this
~appears within the Body of the Let-
's- Patents themfelves ) that the Let-

ath: been ever agreed upon by
reafon of the difference between the
,mann‘er of pafling of Letters Patents
in Ep ngland and Ireland,

where the Warrant or Com.-

“pear within  the Letters Patents, how
1@ thall be aided for the King by Aver-
5 O ,pdlcrwxfé hath becn fome
Oneftion. .

b that it be true, that this
Commiffion is of avajt and lurge extent,
et it 15 mot boundlefs, for the Law al-
bounds, and circumfiribes thefe
: zfuﬂoarzz‘m with reafonable and

.as it was refolved upon the
‘, miflion of Sewers, upon which we
have the reported Cafes in 5 Coke 99.

Roakes Cafe, & 10 Coke 138.
- Turs Commiflionof Sewers gives
Power and Authority to the Commif.

‘ fioncrs

1s Patents are all utterly void. And

, jii‘ﬂéi’zons without prejudice to

TENURES.,

fioners, to proceed according to their
Wifdoms and Difcretions, which is a
moft ample Power; yet the Law does
bound and circum{cribe it with an equal
Conftruction. . that ‘their  proceed-
ings ought to be bounded with the Rules
of Reafon, Law and Fuftice, and that
their Taxes be equal, and that all Pers
fons that "be Subje& to the danger or

* receive benefit by the Reparation, be

contributary te arateable and equal con-
tribution of the Chaige, ~aid i Yhey
dootherwife, their Ordinancesare void;
and they cannot make new inventi
ons, as Adrtificial Mills for caﬁmo ou.t

- of Water, &c.

For thefe general Comnnﬁionsam
all acc:ompamed in Law with an equal
and reafonable conftruétion for the ex-
ecution of them. ' :

So this Commiflion isa moft am-
ple and large Commiflion for the fe-
cutring of thc Eftates of the Subjettsin
their Lands, but yeét it ought to be o
exccuted according ;to.LaW,ﬂ Reafon,
and juftice, that they do not prejudice

“the King in his Tenures, contrary to

their Warrant.
6. Becanfe that this reﬁ*rwz‘zon of
a mean T enure, is in other manmner than
the ' Authority warrants, and to the
damage and prejudice of the King.
' P Ir

© s
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Ir the Commiffiion were, to grant
an Eftate for Life, and they grant an
Eftate for zaple, ov if the Commiflion
were-to grant in Zaple, and they grant
in Fee, all the Patent is void, becaufe
they do it in other manner than the
Authority warrants, for the babendum
is Modns Conceffionts. |

IF they referve another Rent than
is warranted by the Commiflion, or

‘parcel- an entire Rent, where the Rent
in Charge ought to be referved, al-
though that it be feveral upon the fix-
vey, yet the whole Patent is void;
becaufe that they do it in other man-
mer than the Authority warrants, for the
Reddendum is modus Conceffionis.
Wary then fhall it not be the fame
Reafon in this Cafe, for here they
referve another Tenure than that which
is warranted by the Commiflion, and
therefore they have executed their Au-
thority 7z other mamner than the Au-
thority warrants, for the Temendum
alfo is Modus Conceffionis. ,
It was granted by them that ar-
gued .on the other fide, that if it be

prejudicial to the King, the whole
“Patent fhall be void.

- Now itismoft apparent, t hat thisim-

plyed Tenure (if it be admitted ) will

be greatly prejudicial to the King, for -

the

TENURES. |
the King fhall lofe his .Tcnutc, and
the Fruit of his Tenure, in moft Cafes
for ever, and in all Cafes for a long
Time; and neither the Maffer, nor the
Attorney. of the Court of Wam’;,can
help it. o |
- And for that the courfe of Patents
here in Ireland was obferved,
Firs T, the Commiflioners give
‘Warrant for drawing of the Patent,
and the refervation of this mean Tenure,
the King’s Council draw the Parentac-
cordingly, and fo it paffes th.cf Signature
of the, Lord Deputy, the privy Signet;
and the great Seal, then it is enrolled
in the Chancery. All this while it
is taken according to the 'Tcpm:e ex-
‘preflied in the Patent, when it is en-
rolled, it is tranfcrib'd into t-hc Exfhe—
quer, and the tranfcript delivered into
the Eoscchequer, by the Mafter of
the Rolls, the Lord Chief Baron re-

 ceives it, and delivers it to the fecond

Remernbrancer, and he puts it in charge
“according to the Tenure exprefled; the
Efebeator, and Feodary, inform them-
" Clves of the King's Tenuresthere, where

if they make enquiry, the Patent 1s

T
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produc’d, in which an expres Tenute

is referved, they cannot Judge the con-
trary, and fo it pafles according to the

exprefs Tenure: And fo have the Let-
P 3 : ters
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- ters: Patents now in- Queftion pafied,
and the King by colour of them, hath
loft the ‘Profits of the Land, and the
benefitof the Tenure.
7. The exprefs refervation in the
Letters Patents excludes the refervati-
on, and implication of Law, although
(asin the Cafe in queftion ) it tend to
maike wvoid the whole Gramt, it is a
fure Rule in Law, ‘expreffum facit cef-
fari; tacitum. . If the King upon his
Letters Patents referve no Tenure, it
dhall be a Capite Tenure, but if ano-
ther Tenure be exprefied, - that fhall
prevail. 33, H. 6.7. per prifor.
2 IN Wheelers Cafe, "6 Coke. 6. Where
-4n a Patent the Words of the Tenen-
-dum~ese, Tenendum de nobis per fervi-
Zaum uninis Rofee, pro_ ommnibus fervitsjs.
X1 was objetted, that the Tenure
“as it is exprefled cannot ftand, for that
-no Tenure can be without feality, -and
the Words are gler fervitiumunins Rofe,
wpro ommibus fervitifs,
© 2. 11 was objected, that in Cafe
-where no Tenure is. referved, or in
«LCafe where it is exprefled to be abfue
< ptiquo. inde Reddindy, the Tenure {hal]
be Kinights fervice in Capite. :
- AND therefore it was argued, that
- ghe Tenurein the principal Cafe, muft
~peeds be a Capite Tenure by Knights
B - feruice,

214
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i the Tenure exprefied
fervice, and that the Tenute expreticd,

Thould be void, and give place to the
better Tenure for the Komg. .

T uEsE are ftrong ob)eé,,’clo‘ns,. % ;
refolved in refpett of that favour tha
is given to exprefs Refervations, that in

* the faid Caf¢, fealty (that is an incident

: fervices ) fhall be admitted to
}tc:tn'acil with th'e)Words, and then th:i.
Tenure exprefly referved was fo coycl11 -
mon that it might w¢11 cxgltéc{,c &: e
Km:ghts—ﬁ'rwice“ Térmre‘;ww‘cm h ’t;)t et
wife the Law would haye imp % s
HEREBY may appcar the Favour
that is given to exprefs Refervations,

- and Tenutes, that thereby 2 Tenure 72

' ce {hall be ex~
> pite by Knights fervice fhall be ex
Sﬁﬁ?d, Yé Tcﬁure which fhall ?li:ﬁcl
where nothing is Referved, wh{:ch a
arife, thoughthc Words be, 4 /¢ MM&-
1o inde reddendo. vid. Sit Joum N0
s Cafe. 6. Coke 5. S
m.; TC ?seagreed on the other fide, tltmh::u:
where theexprefs Tenure is good, ’bfi
it controuls the implied Tenure, but
1 it is void. Sl
% Xliigﬂffw}hcrc a Tenure i exprefled
void, a Tenure by implication of Lgvf
ay arife. 1
mg 31; it was refolved, that althoy i
the exprefs Tenure be wvoid, yet 'vgﬂiﬁ
nure by Implication of Law, Joall ar
o - P4

againft

P
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agamft the expre(s Refervation ; and
fo in the Cafe of a void Habendum,
which ftands upon the fame Reafon, it
Was adjudged in B, ‘R. between one

Hegge and Croffe, 33 & 34 Eliz..
- which you may fee in Bucklers Cafe,

2 Coke s 5. where the Cafe was.
TENANT for Life makes a Leafe

for Years, and after grants the Rever-

fion to A. Habendum from 2 Day to

- come for Life, after the Day the Lef-

fee for Yeass attorns, in that Cafe the
Habendum isvoid, yet that void Ha-
benduwin makes void the whole Grant,
and excludes the Implication of Law
in the Premifes, and no Eftate fhall
pafs by Implication of Law in the Pre-
mifes, ‘againt the exprefs Limitation of
the Party in the Habendum : Sce the
Cafes cited before. o

. So our Tenendum althongh it be
void, yet the expre(s Refervation in the
Lenendum fhall exclude the Implica-.
tion of Law., '

" For that Opinion of Martyn, in
4 H. 6.22. that was cited on the other
Part, that if Land be given in Framk-
marriage, referving a Rent, the Refer-

- vation of the Rent is void, by Reafon

of the implied Tenuye in Frank-mar-

- -viqge ; that Opsnion (as was faid) may
- el be donbred of, for we find as good

.AU.:

e

TENURES.

Authority againft it, in zhe 0]‘4 T enw‘:ivs,
Jol. 211. That the Refervation of tl;
‘Rent is good, and deftroys the Frank-
-?arrigge, and makes it a common

ate taile : But the beft Opzzgzm is,
t%f: both of them fhall ftand together,
S. the Gift in Frank-marriage, and
alfo the Refervation' of the Rent, S.
that the Donee in Frank-marriage ﬂlalé
hold quit of the Rent, until the Fourt11
Degree be paft, and then the Rvint'tmfha
take effe®t, *anﬂvfo*ms%h@@pwm -of
the Fudges, in Webb and Potter's Cafe
in 24 Elz. and fo are the Books to be .
undetftood;s 13 E. 1. Formedon. 63.
31 E.1. Taile 31. 26 E.3. Grants7s
. Aff. ss. S
& ;i)n t{c, Cafe of Lz'z‘tle;m I4o.t:.
an feized of certain “encments,
gvdlilih he held of his Lord by Knights
Service, at this Day grants by Licenfe
the fame Tenements 10 an Abhot, in

Frank-almoigne, the _{fbbatj fhall hold

immediately by Kwghts f‘erfvzce, of
the fame Lord, of whom his -Grantor.
held, and fhall not hold of his Gran-
tor in Frank-almoigne. :

+ - = IN that Cafe (they fay) the cxprefg
Tenure being void, a Tenure by Im-
plication of Law does arife. o

It was anfwered, There is a diffe-

xencg between the King’s Cafe, which
rencg between th ; .
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gether.

The CASE of

is the Cafe in Queftion, and the Cafe

of a common Perfon. -

- For the Grants of a commbn Per-
fon, the Rule of Law is, that zke
Grant. fball be taken moft ﬂrongl}t

agamjt the Grantor.

For the King's Grants, the Rule is,

that.they [ball be taken moft beneficially

Jor vhe King, and waoft JErong againft

zhe Patontees, e
A ND e have another: Rule, that

2be Grant of the King [ball not be ox-
Zended 1o pafs any thing, contrary to

2he Intent of the K:zg expreffed i bis

- Grant 5 and if the Grant canmot take
effect, according to bis Intent expreffed
an bis Grant, the Grcmtfz"s*vozfd.lﬂ -

- AND therefore, for the Rules put
by them that argued on the other fide,
that zbe Patents of the Kmng fhall be
Zaken it fiich Senfe, and in fuch Intent,
zhat they fhall be good, &c.
- Ir may be anfivered, that there is
another Ground in our Law, that when
zhe King is deceived in his Grant,. Sfo
zhat it cannot take effect, according to
his Intent expreffed in his Grant, the
Girant is void ;" fo the beft Expofition
35, to make all thefe Rulgs to agree to-

TENURES.
" 'A nD therefore the Rules put on the

other fide, are true with this Linp.ita—
tion,, S. Except the King be deceived,

" (o that bis Grant cannot take fuch Ef-

fect, as he intends by his exprefs
Grant. : .

1 the Lord Lovel's Cafe, 18 H. 8.
B. Pat. 104. TheKingex certa [tientia,

& mero motw, grants Lands to one;

and to his Heirs Males, if a common
Perfon had made fuch a Grant, the
Law would fay, that thie"WordMales
were void, and the fee fimple fhould
pafs: But will the Law make fuch a
Confiruétion in the King’s Grant ! No,
there the Grant fhall be void, foxj,h.c
was deceived in his Grant, in tk.xat it
cannot take Effe@t according to his In-
tent exprefled in his Letters Patents.
. "AND foin the Cafe of 7 H‘4.4z,..
& 21 E. 3. 47. The Earl of Kents
Cafe; if the King hath 2 Ward of
Tand, or Leafe of Land for Years, and
by his Letters Patents grants the Land
to another and his Heirs, the Grant is
‘void, and it fhall not amount by Con=
ftrudtion, to a Grant of his Eftate, or
Intereft.  Vid. 21 Aff. 15. And the
other Books cited in the Cafc of Alton
Woods upon this Ground. . . ;

29 Elz,

219
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29 Elz. in the Exchequer, the Cafe
was, King H. 7. was feized of two
Mannors, S. de Ryton & Condpr, he
grants ex ceréa fuientia & mero mory
zotums iliud snancrinm de Ryton drCop.
dor, adjudged that the Grant was
void.

THE like Cafe was refolved 30 Bl
where the Queen was ftized of the
Mannors of Millborne and Saperton,
in the County. of Lincoln; and the
Queen grants ex certa [eientia, ¢ mer
motn, totum illud Manerium de Mij).
borne, cum Saperton in Com. Linc. and
it was held that neither of the Mannors
did pas; and if a common Perfon

‘had made fuch Grants, the Grantee in
-both the faid Cales fhould have had
both the Mannors. ‘

So i our Cafe, the King is de-
ccived in his Grant, in that his Grant
~cannot take effect, according to his In-
tention  therein  exprefled ; for the
King's Intention is to make a Grant
agrecable in all things, to the Autho-
rity given to the Commiflioners, by
the faid Commiflion.

AND that appears plainly by the
very Words of the Letters Patents, for .
the Words are, Sciatis quod nos .
Virtute ac_fecundum intentionem & ef-
Jectum of the faid Commiffim, ‘Deds-

mius

"TENURES. |

#2225 & Conceffimus, &c. asin the Pa-
tent ; and he conceived ﬂ}“ the War~
rant made by the Com‘qnﬂioncrs, for
pafling the Patent (which here-we czill
the Fiant) had been according to the
Intent, and Effeé of the faid Comﬁ?zjll
Jfzom : And upon that Warrant, which
exceeded the. Luthority given to the
C ommiffiomers, this Patent was pafh,
yet ftill with reference to thc Intention

and Effe& of the Commzffion. |
N o w this Gxa“ﬁf*taﬁﬁétbympog
{ibility take cffet according to, tfhc
Kings Intention thetein exprefled, for
the Kings Intention 1n .thc Beginning
of the Grant is, that it fhall be ac-
‘cording to the Intention, and Effcc?tTof
the Commiffion, which muft b2 a Te-
nure by Kunights [ervice m apzi;e,
cither by exprefs Rcferv:}tmn,f oIL:m?x
Tmplication, and Op(ix':it}on.1 OP té nxt.
And the Tenure referved in & 1f:;ta /‘r’
‘is a Tenure by Commor Amflj‘ s dif:
vice, as of the Caftle of D m,t_ f
fering altogether from thg. ‘Intcnfm s
d Effect of the Comn}ﬁhon, 0 aﬂs
Py ¢ voflible, that this Tcm}rc ex-
5 lilnorclf}’crvsd, can be according to
fkiz Is;tcntion and Effect of moii %{éﬁg
“miflion; or that the Intent and ; ;
of the Commiflion can any waj ‘.,d

© cot
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cord with the Tenure exprefly referved
in the Patent. |

Soas it is very plain and manifeft
that the King is deceived in this Grant,
and that it cannot take effeGt according
to his Intention therein exprefied.

FoRr the Autherities on which their
Refolution was grounded,

THE principal Cafe was that of
12 A 24, ‘which (as it was faid) was
a Fudgment in effe® in the Point ; a

- Fudgment in time, when the Law was

as flourifhing, and the Fudges as learn-
ed, as in any time cither before, or
fince s a Judgment approved in all Ages
fubfequent, 26 4. 39. 11 H.
&re. and no Authority in all our Books
againft it, for the matcrial Cafes that
have been put on the other fide, are of
Authorities accoupled with an Intereft,
and by Confequence do not come to
the Point in Queftion.

AND we fce that the Juthority of
this Fudgment is fo great and Clear,
that it is confefled by them that argued

on the other part; but the reafon of

the Judgement given by the Faudge,
that gives the Fudgment is deny'd 5 S.
2w ceo gue il fait ceo en auter manner,
and a new Reafon is invented ;5 S. de- .
canfe be does not purfue his Authority.

HerE

. 4. 3.

~the Reafin of 1z AL

 TENURES h
‘HERE we find them put to-a Straight;
S. to confefs the Judgment, and deny

the Reafon ; for who better knew the

Reafon of the Fudgment; than the

Fudge that gave it @ This new Reafon,

S. That he hath nov purfued bis Au:
Zhority if he be cxamincd?, \ylll come
o the firt Reafon ; for if it be de- |
amanded, why it hath not purfued his
Authority, it muft be anfwc;red, Pur
iceo que il ad fuit ceo en auter MammeEr
que le authority ant; " which s

Bur we have other Authorities in
the Point, upon the fame Reafon, that
of 10 H.7.15. Which hath been re-
“membred, per Keble, the moft Learn-
ed Lawyer of that time, Quant home -
ad authority de faire aftun fait a un
‘auter, il doit purfuer fon ,amtlfmrzzy, en
matter, & en forme, there is Modus
comce/fionis, and by the Cafe that he
“there puts, if he does it in other Form,
alio modo it is void.

17 I enfeoffe a Man, to enfcoffe ano-

ther, and he Ievies a fine, this is Yoid,

~ yet the matterin f#bftance is the fame,
for a fine is but a feoffment of Records

" but becaufe that hehath done it Znother
manner, all is void. - |

11 H. 7. 13. A Letter of Attorney

to make Livery to I §. ox I. N. az;lci

the

e —
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the Attorney makesLivery to both, the
Livery is void in all, and it is not good
as to the one, and void as to the other,
but void in the whole, fecanfé that he
hath done it in another manner, than
- the Authority warrants. :
8 Coke 85. In Sir Richard Pexhall's
Cafe, If the the King licenfes his Ze-
nants, to alien' two Parts of his Maw-
~mor of Dale, which is held i Capite,
and he aliensall the Mannor, it is void
in the whole ; and it is not good for
two Parts, and void for the third ; and
the Reafon is, becanfe be doth it in
other manner than the Licenfe War-
rants, Vid. 10 H. 7, 13, 38 H. 8.
Dyer 62. 40 Al 38. 10H. 7, 135.
THERE was a Report cited by the
Chicf Juftice of the Common Pleas,
and the Chief Baron ; the Cafe was in
C. B. in England, T. M. 2 Caroli,
between George Bifbop of Chichefer,
Plaintiff, and Fobn Freeman, Defen-
dant.  Intr. Pafeh. 1 Caroli. Rot. 207,

-and the Cafe was this :

THE Bithop of Chichefter was feized
in Fee (in the Right of his Bifhoprick)
of Allingburne-Park, in the County of
Suffex s and he, and his Predeceflors
have anciently granted the Office of
Kecper of his Park for Life, with the
Fee of five Marks.

Anthony,

TENURES.

Anthony,Bithop of Chichefler, 2d Fe-
bruary, a4 Eliz: by his Deed, granted
the Office of Keeper of the Park to,
one Freenan, fot Life, Eit ilterins con-
ceffit pro "exfééﬂtim? : "_ﬁ"’]_p redzé—ﬁ, A h?.:
ancient Fee of ﬁVC‘Matks’v?ﬁfﬂf‘; cum,
Livery~c:03t, o1 thutcen Shlnmg’s four
Pence for it, Nec non pafturar pro.duo-
bocp . ot WLl
which Granf, was confirmed by the

and Chapter.
D bether vhis- Gt s good

the Statute of Amo. 1 Eliz, Cap. 25,

wa wefteon. ... - o
Wai ;rhc\x}%cfthc -doubt was, -whethér
this Addition of a livery Coat, Paftu-
rage and Windfalls will makethe whole
Grant utterly void, or if the Law fhall

make fucha Conftru&ion, that for this

addition it fhallbe only void, and {hill
ftand good for the other; which wis
the ancient fee, and well granted. * ..
~ Axp by Juftice Crooke and Harvy,
againft Jefverton, the Grant is void in
the whole, éecaufe, that the Bz/éop
Dath not purfued the Authority given
bim by the Statute, by rcafon of this cx-
prefs-‘and new addition, and yet they
‘profefs, that they rather had given O,f):»
nion for the defendant, for.that %zc wWas
a Poor Man, and an ancient.Seryant

Q_ o
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216 The CASE of - TENURES. | 227
to the Bifhops andyet in this Cafe, the L Andfo upon. the whole matter they
Additionand new Angmentation is a fe- ‘ did réfolve. . ;
veral,and diftiné Clznfe in the Grant, and e T o
the things added 4 movo, are alfo feve- | 1. Tuar the Commiflioners by
ral and diftin& 7 [pecie from the anci- | this Commiflion, fave a gqa&l,@nd le-
ent Fee of five Marks. o gal, and fufficient Power and Authority

AND in the Argunient of this Cafe, tO. grant. e
Juftice Crooke cited a far fironger Cafe . 2.'TraT all Lettets Patents made -
to be adjudged in the Cafe of the Arch- | upon this Commiffion, in which they

\ bifbop of Camterbury. 43 Eliz. And | bawve purfued their Authority, arcgood
the Cafe was this, v ‘ and effeltual i 1. Law... S..where z;béy
 Poarker Archbithop of Canterbury bavegez'z‘herarjérvcd an_exprefs Tenure
granted the Office of furveyor (bzp; with by Knights fervice i Capite, or 10 Te-
the ancient Fee, to one Parker, Et #l- , wrsre, for there the Law implies a Tenure
terius he granted unto him paffuram | i Capite. :
ro duobus equis in-the Park, and the 3. Bur where the Commiflioners
‘whole Grant was adjudged void, and ; referve a mean Tennre, the whole Pa-
yet here was a feveral Grant, by a fe- tent is void, '
veral and diftin& Claufe, and of ano- )
ther thing, feveral and diftin& 7z fpecie, 3 - 1. Becaufe, that the Commiflioners
alind & alind. co ; have but an Authority. |

Anp thefe Cafes are far flronger g - 2. Becaufe, that this is but a Nude
than the Cafein szcﬁz’m, for herethere § Authority, and not accqupled with any
is not a bare Authority, but an Intereft Intereft. .
accoupled with an Authority. : P 3. Becaufe, it is a publick Autho-

AND in this Cafe Juftice Crooke rity of Record, whereof the Subjetis
cited Scambler's Cate, 41 Elz. to be ! ought to take notice, to pafs according
‘adjudged, that the whole Grant was at their Peril, otherwife the Patent
woid and not good as to the Man of | SBall be in deceit of the Kimg.

full Age and void as to the Infant, as ’ 4. Becaufe, that the Authority ap-
it hath been cited by fome that ar- » pears within the Letters Patents them-
gued on the other fide. i [felves, and expofition fhall be made up-

. ‘ AND on the whole Patent. Q2 AL
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The C'a-5'870f; &c.

. bigh'it b mafh dple and

Jarge Commiflion, yez it isibounded and
circumfiribed by the Law, with anequal
Contftrugtion; 8. that 'nothing. foall be
thone in ovliEy, mainer than: :tfe‘ ‘Autho-
iity warrants in prejudice of the:King,
6. Becaufe that this refervation eZ‘:ez
mean Fenure, 45 #n other manner 2han
he" Athotity: warrants, and is in da-
wage and prejadice of the King., .- -°
TS 1y, bianfe vhas obis s
prefs relervation controuls the implica-
tion of “Law; and for that the King
dvas-decerved in bis Grant, in that 2t

canmat take Effelt according to his

intention #heréin expreffed. =
I TS T % 04 P
For thefz Reafons they didrefolve.
T hat this expre(s Relcrvation of a
mean Tenure, Fends o the deftruction

of the whole Patent, and wmakes it.void
e Law, both to the Lands and to the

s
[ gﬁ%ﬂt%t%&c%%%%éﬁt%t.@t&(%
P rdnuneat U I
L TR R R R R

The O_szD'Ek‘R gf the
‘Councel=DBoard,

U'i)on this RefoRtion of the




Lord Deputy and Coﬁndl,

BY THE

- WenNTWORTH, .-

Y- Heregs there was_an

a at this Board, and
dated at: the Abbey of Boyle, the
Eleventh Day of Fuly, 1635, Or-
dglmnzg,t and ﬁﬁfﬁ&i&ﬁlg,w that
the ' Lords,- Knights, - Geatlemén
and Inhabitants, their Heirs, and
Affignes holding any Caftles,
Mannors, Lands, Tenements, or
other Hereditaments in the Coun-
1y of Rofeoman, by or under any
effeCtual Lerters Patents from his
Majefty, or any of his Royal Pre-
deccflors, Kings, or Queens of En-

gland, fhould have, hold, poffef;,

and enjoy all the faid Caftles, .
Mannors, Lands, Tenements, and

Here-

L A8 LOF Comeil ihalle

_and their Letters Patents according-

TheOrdei; et

Hereditamients of whiit Kind or.
Nature {oever ' they 'be; o them,
and to evety of them, and to

thofe who Fold any Eftates under
them, againft-his Majefly, his

Fleirs and and Succellofs; in as

full, large, ample, free, and be-
neficial Manner to all” Intents,
Purpofes, and Conftructions,  as
if tﬁe Truith of their feveral Cafes;
and their feveral Letters Patents
pafled thereupon, had-been {pe-
cially found in the Grear Office
then to be taken, for finding his
Majefty's Title to the faid County,
ly entred, i hec verba, in the fati)d
Office, fo that they did produce
their faid {everal Lezzers Patents, or
the Enrollments thereof, ~before

“us the Lovd Depury, and Councel,

at this Board, before the firff Day
of the then next Eaffer Term, and
that no Pofleflion fhould be taken
from any fuch Patentees, or their

Aflignes,

231
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T'he Order of the
Aflignes, or Tenants, whofe Ps-
tents thould be at this Board allow-
ed to be good, and effetual in
Law : Ang whereas the like 4ffs
of Councel were made at thisBoard,
for the feveral Counties of Skygo,
Mayo,  and Gallway, and the
County of the Toun of Gallway
and whereas feveral Lezters Patents.
patt under his Majefly’s Great Seal,
of divers Lands, Tenements, and
Hereditaments in the faid feveral
Counties, by Colour of " a Commif-

fion under the Great Seal, dated

the fecond Day of March, in the
fourth Year of the Reign of his
Majefly's Royal Father Kmg Fames,
of blszcd Memory, wete pre-
fented unto us at this Board, which
being taken into Confideration by
us, we thought fit for our better
Information of the Validity of
the {aid Letters Patents, to call be-
fore us fome of thofe who claim-
ed by ‘thole Letters Patents, as

‘ namely,

Cosincel-Board.

“mamely, out very good Lord the
Vifoount  Dillm of  Coftillogallen,

‘whom we appointed to attend us
with his Learned Comncel thetein,

“which he did accordingly; where-
‘upon his Majefly’s Learned Councel,
‘and the Councel Learned of the faid -
Lord Dillon, agreed upon a Cafe
drawn up by them, to be argued

by them-on bothifides before us,
:which Cafe followeth in hec verba,
King James by Conmiffion under the

Great Seal, dated the fecond Day of

March, i the fourth Year of his
Reign, did anthovize cevtain Conmif~
fiomers, 10 grant the Mannor of Dale,
by Letters Patents under the Great
Seal of this Kingdom, 20 A. and his
Heirs, and there is no Direltion given
in the faid Commiffion, touching the

“Tenure to be referved ; there are Let-

‘ters Patents by Colour of  the faid
Commilfion pafled wnto A. and bis
Heirs,. to hold. by Knights Service,
that is ta fay by the twentieth Part

o,
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of; 8c. asof his Majefly's Cafle of
Dublin, zhe Queftion is, whether the
[aid. Letters: Patents be woid i the
whole, -or only to the Tenure ? Upon
which Cafe his Majefty’s Learned
Comncel, and the Learhed Commcel

~on the Part of the faid- ¥ifcount

‘Dillon, argued before us {everal
Days; and awe - (deitrous ‘to take
{uch a Refolution in the Matter
as might be equal and juft) held

fit toadvife thereinwith all his Maé; ,

Jefly's Fudges,who not agreeing upa-
nimoudly in Opinion, e acﬁ'udg;
ed it fit, that every of them ﬂ1onﬂé?i_
argue it, and- deliver his Feudgment
and . Opinion. - therein, before us,
whichthey didaccordin gly. Where-
in five'of them, wiz. the Lord -
Chief. Fufbice of his Majefly's Court
of :King's~Bengh, the Lord .Chief
Fuftice of | his ~Mdjdz’y’s ‘Court of
Conamion Pleas, the Lord Chief Baron
of his Majefly's-Court of ~ Exche-
quer’, I?é{m_;z Bayry, and: Fuftice

- - Cuuncel-Board: -

Ridigs, coneurted-in Opinion cleatly,

thiat theiTserdrs Patents werevoid in.

thewheleindtwo only,fwzi'z{ﬂzce
MayityandFufficeCreffy differed from

235

thof¢ five. it Opinion,. holding that

theLetters Patents wereonly void, as

to the Teniire; we thereupon tak=

ing thefame‘into' Confideration at
this Board, -do hereby Adjudge, Or-
der,- and'Déckive;” that the faid' Leéz-
Lers Patentsare qvlyoﬁy void inLaws

- and confequently that all fuch Let-

zers Parents pafled under co-
lour of the faid Commiffion, and
that mention the Parcels granted

to be held by Kughts Service, asof

his Majefly's Caflle of Dublin, or
by any Tenure other than by
Krights Seivice in Capite, generally,
are nor gaod, effectual, o valid
in.Law, but void in the #hole ;
andtherefore we .do " at ‘this Board
difallowal
granted;asaforefaid, s,
;T'enements, or ,,Herlefcf{itam'epfts 11}

' any

Il fuch Lerters Patents o
aforefaid, of any Lands,




 The Order of, &

“any of the faid Counties of Rofca=

man, Sﬁlgo, Mayo, . Gozlhv@r, or
&the Cozmt} of the Toun of Gall-
7 Given at his Mq/eﬁ] 5 C;Jfle
fof Dublm, 13 Fu[y, 1637.

R. Dzl/on, ,l’ C]or. %ﬂdesfovd
Ad. Loftus; | Ph, Mam%vzt#mg, j
/4 Pczrﬁ)m, .| Cha. Coote,

Gerr Lowither, . |Geo. Radeh ﬁ
.R,.,‘Bal:on, - o

A
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